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INTRODUCTION. 



The great system of rewards to inventors, popularly known 
as the Law of Patents, was originally instituted in England. 
It has been adopted into the legislation of almost all civilized 
countries. 

Society, grateful to him who adds to its stock of practical 
knowledge, confers on him a reward which is measured by 
the substantial benefit it receives, by allowing him for a 
limited time the sole right to exercise the art he has taught 
it. It secures to the man of genius a share of the benefits 
derived from his conquests in the world of art, — conquests 
made not for himself alone, but for all mankind. 

In a long course of years many abuses had grown up, 
which recent legislation has removed. The prizes held out 
have been brought more within the reach of the poorer 
class of inventors. 

One cannot but be sanguine in hoping that the community 
is likely to derive great benefit from the ne^ objects and 
motives presented to the minds of our artisans. A sense of 
its tangible, intelligible advantages will urge them to the 
education of themselves and their children. They will feel 
and understand that he who brings to the performance of his 
work an informed mind and an observant spirit, who strives 
earnestly to study and comprehend the principles as well as 
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the details of the operations which are his daily task, will 
assuredly be rewarded. The triumphs of "Watt and Arkwright 
will teach them that there is no elevation to which the 
humblest man of genius may not aspire, if to activity and 
intelligence he joins prudence and good judgment. Let it not 
be urged that many fail ; — b> system of promotion is not bad 
because honours cannot fall to the lot of every meritorious 
soldier in our industrial army. 

Great as has been the advance made in science and art 
within the present century, yet greater advancement of the 
moral and material interests of mankind may be looked for 
when the energies of a fresh and more numerous class of 
eminently practical thinkers shall have been fully developed 
and enlisted in the great cause of human progress. 
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CHAPTER I. 



The Nature of Letters Patent for an Invention. 

1. A MONOPOLY is defined to he an institution or allowance 
by the king, by his grant, commission, or otherwise, to any 
person or persons, bodies politic or corporate, of or for the 
sole buying, selling, making, working, or using of anything 
whereby any person or persons, bodies politic or corporate, are 
sought to be restrained of any freedom or liberty that they 
had before, or are hindered in their lawful trade, (a) 

2. Statute 21 Jac. 1, cap. 3, sect 1 — 6, declared grants of 
monopolies to be contrary to law, and enacted, that all mono- 
polies for the sole buying, selling, working, or using of any- 
thing should be void and of none effect, except '^ letters patent 
and grants of privilege for the term of fourteen years or under, 
for the sole working or making of any manner of new manu- 
fiictures within this realm to the true and first inventor or 
inventors of such manufactures, which others at the time of 
making such letters patent and inventions shall not use ; so 
that they be not contrary to law or mischievous to trade, by 
raising the price of commodities at home, or hurt of trade, or 
generally inconvenient." (5) 

. 3* Monopolies are said to be against the policy of the law 
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(a) 3 Intt. 181. (fi) See Appendix. 
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and contrary to Magna Charta.((;) It is said, that '' all trades, 
as well mechanical as otherwise, which prevent idleness, and 
exercise men and youth in labour for the maintenance of them- 
selves and their families, and for the increase of their substance, 
to serve thp queen when occasion shall require, are profitable 
to the commonwealth, and therefore any grant to have the sole 
right to exercise a trade is against the common law, and the 
benefit and liberty of the subject. Such a restriction is not 
only injurious to those who exercise the same trade, but to 
all other subjects, because from want of competition the price 
of the commodity is kept high, and it is produced of inferior 
quality." {d) 

The evils of monopolies were very strongly felt at the 
time of the passing of the statute. («) 

4. Independently of an express restriction by the sovereign 
authority in a state, there is no such thing as exclusive pro- 
perty in an invention. The subject-matters of human inquiry 
are free to all men. An addition once made to the stock of 
knowledge is common property for ever; nor is it less the 
property of the discoverer because others possess it as well as 
himself. It is in its nature infinite and incapable of appro- 
priation. The first builder of a house could claim as his own 
the substantial and tangible materials, the logs and wood of 
which he constructed it; but the idea of such an erection 
became instantly the property of all mankind. The abstract 
natural right of the inventor is only to exercise his own in-, 
vent ion freely. 

In the case of the monopoly of an invention, it is the idea 
and principle of the invention that is appropriated, and not 
the mere formal expression of it, as in case of copyright. 

5. At common law, all restraints of trade, where nothing 
more appears, are bad ; but if the circumstances show that the 
restraint is upon fair consideration, it ought to be main- 

(c) See 2 Inst. pp. 47, 61 ; Mitchelr. Iteynolds, 1 P. Williams, 181 ; 
Rot. Pari. 50 Ed. 3, Nu. 17, 28, 33; stat. 50 Ed. 3, cap. 2; stat. 9 
Ed. 3, cap. 1 ; 2 R. 2, cap. 1 ; Davenant v. Hurdis, 2 Inst. 47 ; Eati' 
India Company v. Sandys, 10 How. Stat. Trials, 371 ; 3 Inst. 181. 

(d) The case of monopolies, 11 Rep. 84 ; S. C. nom. Darcy \,Allin, 
Noy, 178. 

(e) See Hansard, Feb. 19, 18 Jac. 1, 1192, 1200, 1205; Sir G. 
Mompesson*8 case, 2 State Trials, 111; Sir H, Yelverton's case, ib. 
1143. 
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taiiied.(/) The statute of James enacts, that the grant shall 
be of such force as it would have been before the statute, 
and of none other. The invention must therefore be useful 
as wdlas new.(^) 

6. An exclusive privilege can only be justifiable as a 
reward to him who adds to the general stock of knowledge, 
and a purchase of his invention. It is therefore a condition 
of such a giant that the grantee shall fully disclose his 
invention. 

The practice of specifying seems first hinted at in Darcy v. 
A Uen^ as reported in Noy. It is said, that monopolies are 
lawful when any man, by his own charge or industry, or wit 
and invention, doth bring any new trade into the realm, or any 
engine tending to the furtherance of a trade that never was 
used before, and that, for the good of the realm, in such cases 
the king may grant to him a monopoly for some reasonable 
time, until the subjects may learn the same, in consideration 
of ike good he does the commonwealth. (A) An Act of 
1651, granting a patent for fourteen years, to one Buck, for 
melting iron by coal, contained a proviso, that Buck should 
take apprentices after seven years of the term, and teach 
them the knowledge of his new invention. 

7. This object is now attained by the condition requiring 
the enrolment of a specification. The earliest patent into 
which this clause appears to have been introduced, was one 
granted the 1st of April, 11th Anne. Its introduction was 
not on the authority of Parliament, but on that of the law 
(^oers of the Crown, (i) 

8. The king cannot grant or take but by matter of 
record, (k) No grant of the king is available or pleadable 
ezeept it be under the great seal. (/) 

9. At common law, the letters patent must have been 
enrolled, otherwise they were void. They could not have been 
vacated except by matter of record; thus, it is said, that 
if a man surrender his patent, and it be cancelled, and a 






Michel T. lUynoldi, 1 P. Williams, 181. 
3 Inst. 184. 
TA) Darcp ▼. Allin, Noy, Rep. 178. 
[f) WebBt. P. C* 8. 

(k) Com. Dig. Patent, A. Viner's Ab. Prerogative, M. 6. 7 ; Lane*s 
cise, 2 Rep. 16 b. 

(/) Com. Dig. Patent, C. 2 Viner's Abridgment, Prerogative, C. b, 

B 2 
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note of it indorsed, and afterwards the surrender enrolled; 
the patent shall be vacated. After the vacatur is entered on 
the roll, a eomtat of the patent shall not be granted. But a 
surrender and cancelling with an indorsement on it .is not 
sufficient if the surrender be not enrolled, (m) If a deed be 
delivered to be enrolled, it is sufficient, though it be not 
enrolled, but put into a chest, for it may be enrolled at any 
time.(w) 

10. Letters patent granted under the provisions of stat. 
15 & 16 Vict. «. 83, will not require enrolment, (o) 

11. If a patent be granted in respect of a new invention^ 
the king cannot grant a second patent, for the charter ia 
granted as an encouragement to invention and industry, and 
to secure the patentee in the profits for a reasonable time ; 
but when that is expired, the public is to have the benefit of 
the discovery. If a second patent is granted to a stranger, 
the first patentee shall have a scire facias to repeal the 
second patent, (p) 

12. The construction of the patent is for the Court. It 
appears that the construction of the granting part of the 
patent must depend on different principles from that by which 
the construction of the specification is to be governed. It is 
laid down that the king's letters patent are records of a high 
nature ; they have in all times been construed most favourably 
for the king, contrary to the grants of conmion persons, which 
are construed in favour of the grantee, and most strongly 
against the grantor. If they can be taken to enure to a 
double intent, they shall be taken to the intent that makes 
most to the king's benefit. ($') 

13. The grant shall be construed strictly. But where it is 
capable of two constructions, by the one of which it will 
be valid, and by the other void, that construction shall be put 
on it which will make it valid, for that will be more for the 
benefit of the subject and the honour of the king, which ought 



(m) Com. Dig. Patent, 6. Djer, 167, 195 a. 

(ft) Com. Dig. Patent, £. Viner's Abridgment, Prerogative, A. d. 
Abraham v. WUeochs. 

(o) Stat. 15 & 16 Vict. c. 83, 8. 27. 

Ijpi) Bacon's Abridgment, Prerogative, F. 4, citing Lucas, 131. 

[(j) Bacon's Abridgment, Prerogative, F. pt. 2, Com, Dig. Grant, G. 12. 
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to &e more regarded than his profit, for it was not the king's 
intent to make a void grant, (r) 

A bad grant is void not against the Crown merely, but in a 
snit between the patentee and a third person. A patent for 
two or more inventions, when one is not new, is void altor 
gether. The statute invalidates a patent for want of novelty, 
and consequently, by force of the statute, the patent is void so 
far as relates to that which is old. But farther, the consi* 
deration for the grant is the novelty of all, and the considera- 
tion filing, or, in other words, the Crown being deceived in 
its grant, the patent is void, and no action is maintainable 
upon it.(«) If any part, being a material part of the alleged 
invention, fail, the discovery in its entirety forming one entire 
consideration, the patent is altogether yoid,(t) 

14. Grants of letters patent are intended for the public 
weal ; and if it appears that the Crown has been deceived by 
the party obtaining the grant, the grant will be void.(te) The 
consideration, or motive, expressed on the face of a grant will 
often be sufficient to determine its validity or invalidity. It 
is laid down, that if the king grant a greater estate than he 
can lawfully do, as if the king seised in tail or for life grant 
in fee, it will be void for the whole, for the king was de- 
oeived.(;p) 

15. A &lse recital in a thing not material will not vitiate 
the grant, if the king's intention is manifest and apparent. 

If the king is not deceived in his grant by the false sug- 
gestion of the party, but from his own mistake upon the 
surmise and information of the party, it shall not vitiate the 
grant. 

Thus, where an invention was new, and useful on the 

(r) Gate of The Churchwardetu of St. Saviour* t in Southwark, 10 
Bep. 67 ; Bewley^s case, 9 Rep. 131 a. 

(s) Morgan v. Seaward, 2 M. & W. 544 ; ib. 562, Parke, B. citing 
Traoell v. Carteret; 3 Lev. 135; 1 Rep. 53, case of Alton Woods; 
2 Rep. 54, Cholfneley*8 case ; 5 Rep. 94 a, Barunck*8 case ; Alcoek v. 
Cooke, 5 Bing. 346; Hill v. Thompson, 8 Taunt. 375; Brunton v. 
Bawkes, 4 B. & Aid. 542. 

(fi Hilt T. Thompson, 8 Taunt. 375. 

(If) Case of monopolies, Darcy v. Allin, 11 Rep. 86 ; Noy, 178, S. C. ; 
Webtt. P. C. 1, 5. 

{x) Com. Dig. Grant, G. 8, citing 1 Rep. 44 a, the case of Alton 
Woods, 
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whole, bat not useful in some cases, a patent for it was held 
good. The Court, in Morgan v. Seaward^ said that they did 
not mean to intimate any doubt as to the validity of a patent 
for an entire machine or subject, which, if taken altogether, 
is useful, though some parts of it might be useless, where 
there is no false suggestion, (y) 

16. In future no warrant will be granted for the sealing of 
any letters patent which contain two or more distinct substan- 
tive inventions. (;2^) This rule seems not to apply to the case 
where one invention is applicable to the improvement of several 
manufactures, or where several inventions conduce to the same 
common purpose or object, and are applicable to the improve- 
ment of the same manufacture. 

(y) Rex V. Mu89ary, Bull N. P. 76 a ; Haworth v. Hardcastle, 1 B. 
N. C. 189 ; Morgan Y. Seaward, 2 M. & W. 544. 
-(z) Second set of Rales, 1852. 



CHAPTER II. 

The Stibject-Matter, 

A MANUFACTURE. 

1. Thb Crown has no power to grant letters patent for the 
sole bnjing, selling, making, working, or using of anything, 
except for the sole making or working of any new manu&c- 
tare within this realm. 

Writers npon patent law have felt considerable difficulty 
in classifying the inventions in respect of which letters 
patent may be obtained, not so much on account of the 
difficulty of defining the principles which determine what 
is and what is not a patentable subject, as because most 
inventions are capable of being ranged under several of such 
classes. 

Any positive definable change in a manufacture, producing 
a new and definable result, and being an improvement, seems 
to be patentable. (See Water's Subject-matter, pp. 24, 29.) 

2. According to the best authorities, the manu^ture 
spoken of in the statute may be either a mode of manu£Eu;- 
turing, or a vendible substance produced, as distinguished 
from a mere principle or the use or disposition of anything, 
without reference to any product resulting from such use. (a) 

3. Under the head of new vendible substances may be 
classed all new compositions of things produced, such as new 
inanufaetures in the ordinary sense of the term ; secondly, all 
mechanical inventions made to produce old effects. A new 
piece of mechanism is a thing raade.(^) A patent for a 
method of doing a thing is generally a patent for the thing 

(a) Per Eyre, C.J. 2 H. Black. 492 ; L. J, C« Hope, The HowihiU 
Company v. Neihon, Webst. Fit. Ca. 683. 
(6) 2 H. Black. 492, Boulton v. Bull. 
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prodaced. Thus, a method of lessening the consumption of 
steam and fuel in fire- engines, by means set forth in the spe- 
cification, is an invention of fire-engines of a newly-invented 
construction. Patents for chemical processes may be patents 
for the vendible substance produced.(<;) 

4. Under modes of manufacturing may be classed any pro- 
cess or practical manner of doing a thing, any new method of 
working, any artificial manner of operating with the hand or 
known machinery, or by new processes, in any art, producing 
effects already known, but at less expense, or otherwise with 
advantage. ((1?) 

Passing lace between a surface of gas and a narrow chimney, 
which dmws the flame through the lace, so as to bum and 
destroy the minute fibres in the interstices of the fabric, is a 
good subject of a patent, though the flame of charcoal and 
other substances had previously been used to singe the fibres 
from Silk, cotton, or lace goods placed on a board, the flame 
being driven against them by bellows.(«) 

In Daniell's patent for improvements in dressing cloth, 
after the surfisLce of a piece of cloth had been properly dressed, 
and the nap on the surface laid even and smooth, the piece 
was rolled up very smoothly and evenly in a close and com* 
pact roll, which being immersed in hot water, the fibres dF 
the wool became softened, and acquired a tendency to retain 
the same direction, and thus the effect of the dressing was 
rendered permanent. (/) 

5. It generally happens that the result of the new niode of 
manufacturing is a better, or at any rate a diflerent article horn 
that before produced. As in Crane's patent, a better iron was 
the result of the new combination. So that the invention 
was the subject-matter of a patent, as being either of a better 
article or of a new combination. 

6. A patent cannot be obtained for an abstract philosophi- 
cal principle. The statement of what a principle is proves it 
not to be the subject-matter of a patent. It is the first ground 
and rule of arts and sciences. A patent must be for some 

(c) Per Heath, J. 2 H. Black. 482, Boulton v. Bull. 

(d) Crane v. Price, "Webst. P. C. 409, Tindal ; Jlex v. Wheeler^ 
2 B. & Aid. 349, Abbott, C.J. Per Eyre, C.J. 2 H. Black. 492, 494. 

(e) Hall V. Jarvia and Boot, Webst. P. C. 97 . 
If) DanielVt patent, Godson- on Patents, 274* 
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new production from such elements, and not for the elements 
themselves. (^) Without the application of the principle to 
a practical object and end, without the application of it to 
human industry or to the purposes of human enjoyment, a 
person cannot appropriate a principle to himself. Something 
of a corporeal or substantial nature, something that can be 
made by man from the matters subjected to his art, or, at the 
least, some new mode of employing practically his art and 
skill, is requisite to satisfy the word manufacture. (A) 

^It is impossible to support a patent for a mere method, 
without having carried it into effect, or produced some sub^ 
etance.(i) In Neilson s case, Alderson, B. said that the diffi^- 
oulty which pressed upon his mind was, that Neilson had 
taken out a patent in substance like Watt's, for a principle, — 
the application of hot air to furnaces ; but he thought he had 
not practically described any mode of carrying it into effect 
The principle must be embodied in some practical mode, and 
the patent is taken out not for the principle, but for the mode 
of carr3ring the principle into effect. (^) In an American case, 
the plsnntiff clauned ^^ to cut ice of a uniform size by means of 
an apparatus worked by any other power than human. The 
invention of the art, as well as the particular method of the 
application of the principle, are claimed by the subscriber." 
llie Judge said the patentee claimed a title to the art of 
ontting ice by means of any power other than human power. 
Such a claim is not maintainable in point of law. It is a 
claim for an art or principle in the abstract, and not for any 
particular method or machinery by which ice is to be cut. 
Kg man can have a sole right to cut ice by all means or 
methods,- or by all or any sort of apparatus, though he is not 
inventor of any or of all of such means, methods, or appa- 

Tatus.(0 

7. The mere use or effect of the employment of a known 

iff) The Househill Company v. Neilson, L. J. C. Hope, Webst. P. C. 
683 ; 2 H. Black. 487> BouUon and Watt v. Bully per Buller, J. 

(k) Rex T. Wheeler, 2 B. & Aid. 350, Abbott, C.J. 

(t) Per Heath and Buller, JJ. Boulton v. Bull, 2 H. Black. 468, 
486. 

(*) Neileon v. Harford, Webst. P. C. 342 ; Jupe v. Pratt, Webst. 
P. C. 144. 

(/) Wyeth ▼. Stone, 1 Story's Rep. 273, 285, cited Curtis on Patents, 
64. 
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thing, not having reference to trade and roanufiaxsture, is not 
sufficient, as if the effect be merely negative, or where no 
product is the result.(9i») 

8. If a man of science devises the means of making a new 
use of a thing known before, he cannot have a patent for 
that. Buller, J. said, ''Supposing an ingenious physician 
should find out that Dr. James's fever-powder was a specific 
cure for consumptions if given in particular quantities, could 
he have a patent for the sole use of James's powder in con* 
sumptions or given in particular quantities ? I think it must 
be conceded that such a patent would be void. Yet the use 
of the medicine would be new, and the effect of it as mate* 
rially ^iff^i^i^t from what is now known, as life is from deaths 
Could a patent be supported for the sole use of arsenic in 
curing agues ? The medicine is the manufacture, and the 
only object of a patent, and as the medicine is not new> a 
patent for it, or for the use of it, would be void."(n) 

9. The arrangement of merchandise in a particular form is 
not the subject of a patent. There must be a manu&ctnre, a 
production of something, or a development of some new piOr 
perty by the operation of the invention. 

In an American case, a contrivance for folding thread and 
floss cotton in a wrapper, in which form the goods sold more 
quickly and for a better price, the cotton itself undergoing nd 
ichange, has been held not to be the subject of a patent(e) 
A device similar in principle, a mode of packing lace i^ 
boxes, has been registered here under the Useful Designs 
Act.(jp) 

10. The external form or shape of an article manuftKstured 
is not the subject-matter of a patent where the use of sudi 
form does not involve the application of a principle, and a 
real and essential improvement of the manufacture. (^) Bui 
a paving-block bevilled both inwards and outwards on the 
same side of the block, so that the blocks as laid would 

[m) Per Eyre, C J. 2 H. Black. 494. 

fn) Per Buller, J. Boulton and Watt v. Btdl, 2 H. Black. 486. 

[o) Langdon v. De Oroot, I Paine, C.C. R. 203, cited Cortis on 
PateatSt 18 n. ; Kemper's case, stowing ice, Curtis Pat. 500« 

{p) Webb T. Hughes^ see Mechanics' Magazine, vol. xlvi. 383. 

{q) See the argument of Mr. Leach, Walker v. Congrevet Grodson ott 
Patents, 56. 
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mutually support each other, is a good sulject-matter of a 
patent, (r) 

11. A patent will he good though the snhjeot of the patent 
consists in the discorery of a great general and most compre*^ 
hensive principle in science, a law of nature, if that principle 
is by the specification applied to any special purpose, so as 
thereby to produce a practical result not previously attained^ 
howerer extensive is the resulting claim.(«) 

Neilson's invention of the hot blast for forges and smelting- 
famaces, consisted in heating the air to red heat, or nearly so, 
between the blowing apparatus and the furnace in a close 
vessel, by the application of heat outside the vessel, so as to 
prevent any loss of oxygen. It wias said, if a specific shape 
of heating-vessel was claimed, then the patent might be good, 
bat if every shape was claimed, then it was a claim of a prin- 
ciple ; and that there was no difference between claiming a 
principle to be carried into effect in any way whatever, and 
claiming the principle itself. But the Court thought that the 
patentee did not merely claim a principle, hot a machine em- 
bodying a principle.(^) A principle reduced into practice 
can only mean a practice founded on principle, and that prac- 
tice is the thing done or made ; in other words, the manufac- 
ture which is invented. Watt's patent recited that he had 
invented a method of lessening the consumption of steam and 
fbel in fire-engines. By his specification he described the 
principles of the method, and the method by which those 
principles were to be carried into effect. The method was 
founded on the principle of keeping the steam-vessel the 
whole time the engine* was at work as hot as the steam that 
entered it : this was done by a case of wood, or some other 
material that transmits heat slowly, and by surrounding it 
with steam or other heated bodies. Secondly, he pointed out 
a mode of condensing the steam apart from the cylinders, in 
condensers which were to be kept cold. Thirdly, the vapour not 
condensed by the cold of the condenser was to be drawn out. 

(r) MaeNamara v. Hubet 1 Car. & Mar. 471 ; per Bayley, J. Brtmion 
T. HawkeSf 4 B. & A. 553. 

(«) Neilwn ▼. The Househill Company f L. J. C. Hope, Webst. P. C. 
685. 

(0 Neilton ▼. Harford, Webst. P. C. 342 ; S. C. 8 M. & W. 806. 
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It was objected, that the patent was for principles ; but th6 
jury having found that the directions given were sufficient to 
enable workmen to carry the invention into practice, the 
Court of King's Bench determined that the patent was not 
for principles only, as the specification showed the manufac- 
ture by which those principles were to take effect. (w) The 
Court of Common Pleas haid previously been equally divided 
in opinion as to the validity of the patent (a;) 

The invention of the application of a self-adjusting lever- 
age to the back and seat of a chair, whereby the weight on 
the seat acts as a counterbalance to the pressure against the 
back of the chair, by means described, is not a claim to the 
principle of the lever, but an application of the principle to m 
certain purpose by certain means, for which a patent may be 
had.(y) 

It would seem that the proper mode of raising the question 
whether a patent is void as being for a principle, is to plead 
that the patent is not for a manufacture within the meaning 
of the statute. (^2^) 

(tf) Homblower v. BwUton, 8 T. R. 95 ; see the judgments of Grose 
and Lawrence, J J. 

{w) BouUon and Watt v. Bullj 2 H. Black. 496. 

(y) Minter v. Welhj 1 C. M. & R. 505 ; Webst. P. C. 134, S. C. 

(z) See a form of plea, Nickels v. Rom, 8 C. B. 686 ; see Spilsbwy 
▼. Clough, 2 Q. B. 466 ; S. C. Webst. P. C. 255 ; see forms of suggestion 
in 8ci,fa, Reg, v. Cutler, 3 Car. & Kir. 215. 
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CHAPTER III. 

The Manufacture must be new^ that is^ distinct from existing 

and known Manufactures* 

The manufacture must be new, that is, tbe knowledge and 
right of using it not public property. It must differ speci- 
fi^ly, and not merely in accidental circumstances, from 
existmg and known manufactures. 

1. A patent cannot be had for appl3ring an old contrivance 
to a new object, as scissors to cut silk. The questions are, 
whether the new purpose is perfectly analogous to that to 
which the old contrivance had been applied, and whether its 
capability of adaptation to such new purpose, without the 
necessity of modification, is obvious or not ? The application 
of a wheel previously invented for carriages running on com- 
mon roads, to railroad carriages, is not a good subject-matter 
of a patent, (a) So the application of a nipping lever which 
was an old mechanical contrivance to a new purpose, was held 
not to be the subject of a patent, unless the means by which 
it was applied were new and essential. (&) A patent was 
taken out for improved machinery for spinning flax : the im- 
provement in spinning-machinery consisted merely in placing 
the drawing-rollers nearer to the retaining-rollers than they 
had before been placed in flax-spinning ; namely, within two 
inches and a half. It appeared that in spinning cotton they 
had been placed at distances varying from seven-eighths of 
an inch to an inch and a quarter, in flax-spinning from four- 
teen to thirty-six inches, and in worsted-spinning from four 
to fourteen inches. The patent was held bad, as being 

(a) Losh V. Hague t Webst. Pat. Ca. 208, Lord Abinger. 

(b) Poto V. Taunlon, 9 Jurist, 105^, Q.B. ; see Beff. v. Cutler , 3 Car. 
& Kir. 230 ; Cochrane v. Waiermant Croucbi J. Curtis on Patents, 541. 
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merely for the application of a piece of machinery already 
known, (c) 

2. A mode of uniting the shank to the flnkes of anchors 
had been in use for adze anchors and mushroom anchors, 
which were used for mooring vessels. A patent was taken 
out for uniting the parts of ships' anchors in the same way. 
The Court thought that if the nnion of the parts had been 
effected in a manner unknown before, as applied in any 
degree to similar purposes, it would hare been a good gronnd 
for a patent, but not where the object gained, namely, the 
avoidance of welding, had been well known and practised 
before in similar cases, {d) 

3. The value of the result is more important than the 
amount of invention or the skill of the discoverer. («) The 
method of making water-tabbies was discovered by mere 
accident. Watt stated ^hat his discovery of parallel 
motion was not the result of any experiment, but was con- 
ceived by him at once as a complete invention, and that ha 
felt the same sort of surprise and pleasure in contemplating 
it, that a man might feel in having brought to his notice an 
ingenious invention of another person. The simplicity of an 
invention, so far from being an objection to it, may constitute 
its great excellence and value. 

4. When a material is once known, it may be applied in 
any manner. Therefore tubes coated with brass being known, 
and tubes welded by a mandrel and die being known, a patent 
for their use as the tubular flues of a boiler is not good.(/) 

The application of bone hafts and lattin plates for the 
handles of knives has been held not to be a good subject- 
matter of a patent. (^) 

5. But where the application involves a new discovery 
pf a property in the thing applied, or a new result is attained^ 
a patent may be good ; thus, though the adaptation of 
caoutchouc as a fillet for cards was a very simple matter, 

(c) Kay v. Marshall, 5 Bing. N. C. 492 ; 1 Beav. 535 ; 8 Clark & 
Finn. 245. 

(d) Brunton v. Hawkes, 4 B..& Aid. 541 ; Saunders v. Aston, 3 B. & 
Aid. 881 ; Hotchhissy, Greenwood, 11 Howard, S.C.R. 266. 

(e) Cranes* Price, Webst. P. C. 411, Tindal, C.J. ; Liardet v, John- 
son, Bull. N. P. 76, Lord Mansfield ; Carpmael on Patents, 65. 

(/) Reff, ▼. Cutler, 3 Car. & Kir. 215. 
(ff) Matthew's patent, Noy, 178. 
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yet as it was a substance whose properties and fitness for that 
purpose had never been known before, the adaptation was 
held to be a good subject-matter of a patent. (A) 

Yaucher had invented a new method of packing parts of 
hydraulic machines and steam-engines, so as to render them 
fluid-tight, by the use of soft metal instead of elastic sub- 
stances. After the date of this patent, it was discovered that 
by the use of soft metal in parts of machines subject to fric- 
tion occasioned by pressure and rapid motion, the friction and 
evolution of heat were greatly diminished. A patent was 
obtained for the lining with soft metal of those parts of 
machines subject to pressure while in rapid motion, and a 
. mode of keeping the soft metal in its place. It was held 
that it was a new principle embodied in a new machine, (i) 

6. It is sufficient if the application of the old contrivance 
involve any new invention. Where, at the time of the patent, 
it is not actually known amongst scientific men or otherwise 
whether or not the old contrivance is applicable to the new 
purpose, a patent for the application may be had. Thus, the' 
use of duplicate apparatus for transmitting signals by the 
electric telegraph, at the intermediate stations was held to be 
a good subject of a patent ; for though it was highly probable, 
d priori, that a circuit having distant coils and apparatus for 
giving signals might be applied at the intermediate stations, it 
was a matter of experiment whether it could be carried out 
in practice, and the invention, though a simple one, was 
therefore considered sufficient to entitle the discoverer to a 
paten t.(^) 

7. So if such application is any new combination, or new 
or improved mode of operation, chemical or otherwise, a 
patent may be sustained. 

Before the date of a patent, part of the garancine had been 
obtained from madder by boiling, and the refuse or spent 
madder had been thrown away as useless. It was known 
that the spent madder contained garancine, but no one had 
extracted it from the spent madder. The whole of the 
garancine had, however, been obtained from fresh madder by 

J*) Walton V. Potter, Coltman, J. 3 M. & G. 438. 
ft) Newton v. VaucheTf 6 E^ch. "Rep. 859. 

[*) The Electric Telegraph Company v. Brett and Little, 20 L. J 
N. s. C.P. 123. 
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a certain process. A patent having been granted for extract^' 
ing the garancine from spent madder by this process, it was 
held by Pollock, C.B., at Nisi Prius, not to be a new manu<» 
facture.(Z) But the Court of Exchequer Chamber held that 
it was a question for the jnry. Spent madder might be a 
very different thing from fresh madder in its properties, che- 
mical or otherwise, or it might be in effect the same thing, 
with this difference only, that part of its colouring matter hsid' 
been already extracted. Again, the properties chemical and 
otherwise of both, might or might not have been known to 
chemists and other scientific persons. Whether fresh madder 
and spent madder are different things, or substantially the 
same things, were matters of fact, and material to affect the 
validity or invalidity of the patent, (m) 

8. So if any properties or valuable qualities of the sab- 
stances employed not known before, are developed by the 
application, or a new or cheaper manufacture is the result 

Crane's patent was for the application of anthracite as 
combined with the hot-air blast in the smelting of iron. 

Neilson's patent was for the hot blast in general terms. It 
was urged that Crane had done nothing but apply Neilson's 
patent to known articles by known means, and to effect a 
known object. Except in a small experimental furnace, iron 
had never been smelted by the use of anthracite, and not pro- 
fitably in that, and the attempt to use it had been abandoned. 
It was not obvious that anthracite could be used beneficially 
with the hot blast. It was not obvious that the iron would 
be better from the use of the hot blast in conjunction with 
anthracite. It was proved that the yield of iron was greater, 
the quality better, and the expense of producing it less» 
Taking the use of the hot-air blast and of anthracite to be 
known, the Court thought that a patent for their combination 
was good ; the result of the combination being the production 
of a better article, and a cheaper article, and the combination 
being new.(n) 

9. It is no objection to patents for mechanical or chemical 
discoveries, that the articles of which they are composed were 



(0 Sleiner v. Heald, 2 Car. & K. 1022. 

(m) Sieiner ▼. Heald, 6 Exch. 607 ; S. C. 20 L. J. n. s. Ezch. 410. 

In) Crane v. Price, Webst. P. C. 377, 409. 
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known, and were in use before, provided the compound article 
which is the object of the invention is new.(o) 

10. It is sufficient if the invention is a new combination of 
materials previously in use for the same purpose, as of new 
jHToportions of the materials used for charging blast-furnaces. 

If the result produced is a new article, a better article, or 
a cheaper article to the public than that produced before, it 
may well become the subject of a patent.(/>) 

11. A patent for a new mode of arranging old materials 
Toasy be good, if the result is a new article, as a plush surface 
produced by emplo3ring as weft cut stripes of silk folded, and 
with the cut edges brought together.(g) 

Elastic and non-elastic threads were combined in weaving 
doth by placing them alternately side by side in the warp, 
while the elastic threads were in a state of tension, and de- 
prived of their elasticity, which was subsequently restored by 
another process. The doth made was elastic, but such elasti- 
dty was limited by the length of the non-elastic threads. 
The manu£EUsture was held to be the subject of a patent, 
though the separate materials had been used before, (r) 

But where a button and a flexible shank were both old, 
the putting them together was held not a new manufacture, 
because the mode of uniting the two was known and obvious, 
and no result followed from the combination, except what was 
known and obvious to anybody without experiment. («) 

12. Where the invention is a mere process, any change in 
the order of the process may constitute a new manufacture. 
Soap and water were known in the process of felting as a 
substitute for the use of acidulated water. Rollers were 
also in use. The application of soap and water in the felt- 
inff process combined with a set of rollers was held a good 
fiubject for a patent, a sufficient novelty in combination. (0 

Waterproof fabrics pervious to air were made by immers- 
ing doths in a solution of alum and soap, but the waterproof 
8urfiEtce wore off. The plaintiff's invention consisted in im- 

(o) BouUon and Wait v. Bull, 2 H. Black. 487, per BuUer, J. 
Q») Hill V. ThompsoHy Webst. P. C. 237 ; 3 Mer. 626, S. C. ; IfltUe 
T. Rohson, 2 Jurist, 201 ; Macintosh v. Everingtony Webst. Dig. 121. 
(q) Templeton v. Macfarlane, 1 H. L. C. 604. 
(r) Cornish v. Keene, 3 Bing. N. C. 586 ; Webst. P. C. 516. 
M Saunders v. Aston, 3 B. & Aid. 881. 
(0 Allen ▼. Rawson, 1 C. B. 574. 

c 
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mersiag the fabric in a solution of alum with some carbonate 
of lime, and then in a solution of soap. The effect is, that 
by the first immersion every fibre becomes impregnated with 
the alum, the sulphuric acid of the alum being neutralized by 
the carbonate of lime. By the second immersion, the oily 
quality rendering it repellent of water is given to every fibre, 
so that each fibre is rendered waterproof, (w) 

13. The combination of two known processes may be a 
good subject-matter, if the result is new. 

The shearing of cloth from list to list was known, and 
the shearing it from end to end by means of rotary cutters 
was also known. A person constructed a machine by which 
cloth was shorn from list to list by rotary cutters. This was 
held to be a new invention, entitling the inventor to obtain a 
patent for it ; the two things not having been combined before, 
and the combination having been found useful. (^) 

14. If the invention, or that which is substantially the 
same thing, be already in use, or known, a patent for it can- 
not be supported. In a case before the statute, of a patent 
for frisadoes, very like baize previously manufactured, the 
Court refused to restrain people from making baize similar to 
Hastings's frisadoes. (^) 

Fusseirs patent for dressing woollen cloths by relaxing the 
fibres by steam was held bad, Daniell having previously done 
the same thing by hot water. (;er) Listers patent for heating 
wool in spinning by steam within hollow rollers was held bad, 
Hadden having previously done the same thing by iron 
heaters, (a) 

15. In determining whether two modes of working ar^ 
substantially distinct, the principles and effects of their opera- 
tion must be looked to. The substitution of a tube for a ring 
or circle of metal for the purpose of compressing and keeping 
compressed the yams in the strands of ropes, during the 



(u) Helliwell v. Dearmariy Webst. P. C. 401 n. 

\x) Leivia v. Davis, 3 C. & P. 502 ; Webst. P. C. 488 ; see Report on 
Patents, 1829, 111. 

(y) Hastings* 8 case, cited Darcy v. Allifif Noy's Rep. 182 ; Hum- 
phrey's Patent, ib. 

(z) Rex V. Fusselh Godson on Patents, 275 ; S. C. Rep. 1829, 211. 

(a) Rex T. Lister J Rep. 1829, 211; see Rex v. Hadden, ib. ; 
Barton v. Hall, ib. ; Rex y. Lodge, ib. 208. 
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process of manufacturing rope, is a distinct substantive ini-en- 
tion, because it keeps the strands in a degree of confinement 
for a greater time, and obtains the end of keeping each yarn 
in its situation with more certainty, (h) 

A method of manufacturing iron tubes for gas-pipes and 
other similar purposes, consisted in drawing them through 
fixed dies, omitting the use of a mandrel, previously employed. 
This was held a good subject-matter of a patent, the result 
b^g that the tubes could be manufactured of much greater 
length and of better quality, (c) 

The principle of the above invention was the welding iron 
pipes by circumferential pressure, and without a mandrel or 
any internal support, by drawing a narrow sheet of iron, bent 
into a cylindrical form, and heated to a welding heat, through 
a fixed die, in which the edges of the cylindrical tube were 
pinched or pressed together and welded. This was held to be a 
good subject for a patent, though such pipes had previously 
been welded by placing them in a semicylindrical recess in an 
anvil, and beating them together by a succession of blows, by 
means of a tilt-hsunmer, having a similar recess. The Court 
thought that the principle of the two inventions was not the 
same, for the tilt-hammer did not operate by continuous equal 
circumferential pressure, as fixed dies did, but by the 
repetition of violent contact of short duration, ((f) 

16. The simplification of existing machinery may be a 
good subject-matter for a patent. Minter s patent was for a 
self-adjusting leverage applied to the back of a chair. The 
Court said, if the principle might have been deduced from 
the machinery of an old chair, but it was so complicated and 
connected with other machinery that nobody did make that 
discovery, or ever find out that he could have a chair 
with a self-adjusting leverage, the discovery by the plaintifi^ 
that, throwing aside ever3rthing but the self-adjusting lever- 
age itself, a beneficial efiect will be produced, is a new in- 
vention, (e) 

17- An addition to or improvement of an existing machine 



(b) Huddart v. GWwwAow, Webst. P. C. 85, 95. 

e) Butaell y. Cowlej/f 1 C. M. & R. 871 ; Webst. P. C. 468. 

d) 14 M. & W. 579, Russell v. Ledsam. 
(e) dBnier ▼. MoweTf Webst. P. C. 140. 

c 2 
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is a good subject of a patent (/) In Morris v. Branson^ 
the patent was for making oilet-holes or net-work in silk, 
cotton, thread, or worsted; and it was held good.(^) A 
patent may be good for an improvement on an inventioa 
protected by existing letters patent. The new patent, after 
the expiration of the old one, will be free from every objec- 
tion ; and while the old one exists, can be legally used by 
persons having licenses from the prior patentee. (Ji) In Ark- 
Wright's case it was said, many parts of a machine may have 
been known before, yet, if there be anything material and 
new which is an improvement in the trade, it will be sufficient 
to sustain a patent ; whether it must be for the new addition 
only, or for the whole machine, is another question. {%) 

18. The patent for an improvement will be bad if it does 
not distinguish the new part from the old, or lays claim to 
that which has been invented before. (Ar) Thus, Jessop's 
patent for a watch, because the claim extended to the whole 
watch, and the invention was of a particular movement 
only.(Z) 

19. The specification must distinctly show that the pa- 
tent is for the improvement only. The public have a right 
to purchase the improvement only, without being cumbered 
with other things, (m) A patent for a new manufacture of 
lace was generally, for a new invention of mixing silk and 
cotton thread upon the frame. It was shown that silk and 
cotton had been used together prior to the patent. The 
patentee ofiered to prove that the former method was imper- 
fect, and that he alone had succeeded in combining strength 
with fineness: the patent was held bad, as claiming the 
exclusive liberty of combimng silk and cotton thread, (n) A 
patent for " an improved method of making sail-cloth without 

(/) Boulton and Watt v. Bull, 2 H. Black. 463 ; Homblotoer ▼. 
BouUon, 8 T. R. 99. 

{g) Morris v. Branson, cited 2 H. Black. 489. 

\h) Harmar v. Playne, 11 East, 101 ; Crane v. Price, Webst. P. C. 
412 ; Ex parte Fox, 1 Vesey & B. 67. 

(i) Rex V. Arkwright, Webst. P. C. 71, Buller, J. 

{k) Minter v. Mower, 6 A. & E. 735 ; S. C. Webst. P. C. 142. 

(/) Jessop's case, 2 H. Black. 476, 489. 

(m) Hill V. Thompson, 8 Taunt. 398 ; Webst. P. C, 247 ; per Buller, J. ; 
2 H. Black. 489. 

(») Hex V. Else, 11 East, 109 n. 
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any starch whatever," as explained by the specification, 
dsamed the exclusion of starch. The invention, if any, 
eonsisted in a new mode of weaving the cloth : the patent 
was held void, as claiming what was old. (o) 

20. It was formeriy said that a patent cannot be had 
for an entire machine, where that which is newly invented is 
only a part of it ; if the substance was in use before, and a 
new addition is made thereto, though that addition make 
the former more profitable, yet it is not a new manufacture 
in law.(/7) In Bircot's case, an improvement in the mode 
of preparing and smelting lead was compared to putting a 
new button on an old coat. At the present day, if the 
novelty or addition consists in something not material to the 
useful effect, a patent cannot be had. (q) In Arkwright's case, 
the question was, did the stripe on the filleted cylinder make 
a material alteration ? for it appeared to do without stripes as 
well as with them. If so, even if the stripes were not used 
before, that was not such an alteration as would support a 
patent. 

21. But a very large class of inventions in modern times 
consist of some new modification of existing machinery. If 
die machine is a perfectly new combination of parts from the 
beginning, though all the parts may have been used before, a 
patent for the entire machine will be good, (r) In considering 
whether the invention is new, the proper mode is to take the 
specification altogether, and see whether the matter claimed 
as a whole is new. 

In the case of an invention of the liniug of boxes for the 
axles of railway-cars and locomotive engines, with an alloy 
of tin, having certain provisions, partly mechanical, as by 
fillets, and partly chemical, as by tinning the inside of the 
boxes, for keeping the lining in its place, the jury must 
take the whole of that for which the patent was granted, 
the form of the interior of the axle-boxes, the coating 
with tin, and the soft metal lining, and say whether the 



g) Campion v. Benyon, 3 Brod. & Bing. 6. 
] ~ ' 



__)) S Inst. 184, citing Bircofs case, in the Exch. Chamb. Easter, 
15Eliz. 

(q) Dobbs v. Penn, 3 Exch. 427, 434; Rex ▼. Arkwrighi, Webst 
V* C. 72. 

\r) BovUl V. Mooref 2 Marsh. 211, Gibbs, C.J. 
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invention is new. («) The question of novelty depends on 
whether the whole taken together is new, thongh it may in 
part consist of old parts, provided the patentee does not claim 
the old parts, but only the combination of them and the new. 

22. If the machinery by which the principle is carried out 
is different, there may be several patents for distinct modes of 
carrying out the same principle. An invention of improve- 
ments in making sugar, consisted in forcing hot or cold air, by 
means of bellows or other blowing apparatus, through a large 
pipe at the upper part of the vessel, communicating with a 
series of tubes descending through the liquid to be evaporated^ 
equally distributed through the vessel, and having their moiTths 
exactly on a level and parallel with the sur&^ce of the liquid. 
By this means, air, in a highly divided state, was forced in 
small streams equally through every part of the liquid. This 
was held a good subject of a patent as an improved apparatus, 
though such liquids had, under a former patent, been evapo- 
rated by means of air forced through a coil of pipes, or a 
shallow cuUander placed at the bottom of the vessel. Pro- 
bably the apparatus could not have been used without a 
license from the prior patentee, (t) 

23. A patent may be had for a mode of manufacturing an 
article, which is known in this country as an imported article^ 
if the mode of manufacture is not known here ; but, in that 
case, the specification must claim the mode of manufacturing, 
and not the manufactured article, {u) 

(s) Newton Y, Grand Junction Railway Company, 5 Ezch. 331, Jan. 
20, 1846. 

(t) Hullett V. Hague, 2 B. & Ad. 370. 

(tt) See the Smalt and Glass Patents, Webst. Pat. Ca. 8, 27 n. ; ^<m- 
eock 7. Somervell^ Newton's London Journal, vol. 39, p. 158. 
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CHAPTER IV. 



The Utility of the Invention. 

1. We have seen that utility is a condition of a right to a 
patent for an invention at Common Law. (a) If the inven* 
l3on is useless, the patent is void, as obtained upon a false 
SQggeBtion, which is either express, as where the patent is 
granted for improvements which turn out not to be so; (ft) or 
implied, as where no recital that the invention is an improve- 
ment appears on the face of the patent ; but the grant is void, 
beeanse it cannot enure according to the intent of the CrOwu, 
and the Crown is deceived in the law.(<;) 

2. If the invention is useless, not only is there no consi- 
deration for the restraint of trade, but the monopoly is mis- 
chievous, inasmuch as it prevents other people from adding 
to the invention, so as to make it useful. 

3. If a man puts several inventions into one patent, one of 
which is not useful, he loses the benefit of his patent (^Z) till 
the Attorney-General allows him to disclaim that part, and 
gives him the protection of the patent for the rest. It is 
essential that a process should in all its parts be successful ; 
the patentee undertakes to guarantee to the community the 
use of all that he claims as his invention. 

The invention must be useful for all the purposes suggested 
in the specification. If a patent is taken out for an improve- 
ment in the manufacture of elastic cloth for bandages, and 

(a) See 3 Inst. 184 ; Edgeherry v. Stephens, 2 Salk. 447 ; ante, p. 2 ; 
Bm v. Arkvoright, Webst. P. C. 72 ; S. C. Dav. Pat. Ca. 129, BuUer, J. 

{h) Morgan v. Seaward, Webst. P. C. 197 ; 2 M. & W. 544 ;' 
Manton v. Parker y Dav. Pat. Ca. 327. 

1 c) See case of Alton Woods, 1 Co. Rep. 53. 

[d) Morgan v. Seaward^ Webst. Pat. Ca. 188 ; 2 M. & W. 562. 
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sucli articles of dress as the same may be applicable to, it is 
not enough to show that it is an improvement in surgical 
bandages. (0) 

4. It is not necessary that the utility should be great, it is 
sufficient if the inrention is an improvement at all. If it is 
of a different construction from former articles of the same 
kind, and of any use, that is sufficient. If a new description 
of steam-engine could be used where other engines would 
not answer, that would be sufficient ; it need not be likely to 
come into general use.(/) It will not avoid the patent 
because some cases may occur in which the invention may not 
be useful, if it is found to be useful on the whole. (^) It is a 
question for the jury, whether the improvement is something 
trifling and insignificant, or whether it is worth a patent, (h) 
In the case of Watt's patent, it was said, that in order to 
make the patent good, the method must be capable of lessen- 
ing the consumption of steam to such a degree as to make the 
invention useful. A patent for an invention which effects its 
purpose of utility will not be void because, from the want of 
improvements afterwards made, it has a tendency to destroy 
the apparatus by which it is applied, (i) 

5. The questions of utility were thus stated by Lord 
Brougham in argument. An invention may fail in two ways : 
a man may describe a machine, and say it does so much ; if^ 
when it comes into actual practice, it fails to produce that 
resiult, there is an end of the patent. It may fieiil in another 
way. It may produce a movement; but a movement, like 
gold, may be bought too dear. It may be of no advantage 
whatever when it comes to be used. It may be such, that 
though possibly the effect may be produced which the in- 
ventor pretends to produce by it, yet it may be produced 
at such cost, with such loss of time and interruption of business, 
and other inconveniences, not taken into account when he 
originally stated it to be a new and valuable invention, that 

(e) Cornish v. Keene, N. P. Tindal, C.J. Webst. P. C. 506. 

(/) Alderson, B. Morgan v. Seaward^ at Nisi Prius, Webst. P. C. 186. 

{g) Haworth v. Hardcaatle, I Bing. N. C. 182 ; S. C. Webst. Pat. 
Ca. 480. 

(A) Lo8h V. Haguey Webst. P. C. 205 ; BouUon and Watt v. Bull, 
2 H. Black. 498. 

(0 The Hotuehill Company v. Neilsont Webat. Pat. Ca. 696. 



rilLITY OF THE INVENTION. 25 

these are not sufficiently counterbalanced by the actual good 
lesulting from it ; and if, upon the trial, it is found that the 
old way is better, with all its disadvantages, then the patent 
£eu1s, because the invention is not useful. (/;) 

6. A patent for an entire complicated machine, which is 
useful, will not be avoided by proof that one of the parts of it 
has been discovered to be useless, and may be dispensed with 
without impairing the useful effect. (J) 

7. Persons in the habit of using the thing patented may be 
called to prove its value and utility, (m) The extensive sale 
of an invention is good evidence of its utility, but not cheap- 
ness alone ; an article may be too cheap to be good, (n) It 
may be proved by the evidence of scientific men, that any 
part of an invention which has not been actually tried would 
answer its purpose, (o) 

(*) Per Brougham, arg. Crossley v. Beverley^ NUi Prius, Webst. Pat. 
Ca. 109. 

(0 LewU V. Marling, 10 B. & C. 22 ; Morgan y. Seaward, 2 M. & W. 
5<(2. 

fm) Webster v. Uther, Godson on Patents, 232. 

[n) Cornish v. Keene, Webst. Pat. Ca. 506, Tindal, C.J. N. P. 

[o) Neilson v. Harford, Webst. Pat. Ca. 316, N. P. 



26 



CHAPTER V. 



Prior User. 

1. The use of a process in the ordinary course of trade by 
any other person, though such use is kept a secret from all 
but his partners and confidential servants, will vitiate a patent 
for such process, (a) The words, " public use and exercise," 
in the condition of a patent, are used in opposition to private 
fuid secret use. Public use is use in a public manner, not 
necessarily general use. (6) Where an improved lock, for 
which the plaintiff had a patent, had previously been used by 
an individual on a gate adjoining a public road for several 
years, and several dozens of a similar kind had been made 
in Birmingham from a pattern received from America, a 
patent for the invention was held void, (c) 

2. If a machine has been publicly made and sold to any 
one individual, no patent can be had, though the invention 
was not further used, not being peculiarly adapted to any 
use at the time of such first sale, (d) The question is, whe- 
ther the invention ever existed at all before, (e) Assuming 
it to have been a perfect invention, the abandonment of it 
becomes wholly immaterial. (/) 

In NeiUon against the Househill Company^ it was ruled 
by the Lord Justice-Clerk Hope, that if the machinery had 

(a) Tennanfs case, Webst. Pat. Ca. 125 ; Dav. Pat. Ca. 429. 

(b) Carpenter v. Smithy N. P. Lord Abinger, Webst. P. C. 535 ; 
TennanVs case, Davies Pat. Ca. 429. 

(c) Carpenter v. Smith, 9 M. & W. 300 ; S. C. Webst. P. C. 540. 

(d) Lo8h V. Hague, N. P. Webst. P. C. 203. 

(e2 Minter v. Wells and Hart, N. P. Alderson, B. Webst. P. C. 127. 
(j) The Homehill Company v, Neilson, in House of Lords, Webst. 
P. C. 716. 
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been made, and had been put on trial, unless those trials had 
gone on, and the machines had been used up to the time of 
the granting of the letters patent, it would not be evidence of 
prior use, so as to invalidate the letters patent. But that 
aeoision was reversed in the House of Lords, where it was 
decided, that if it is proved that a machine of the same kind 
as the invention patented was previously in existence and in 
public use, it is not necessary that the use should come down 
to the time when the patent was granted, {g) 

3. The originality of an invention is not destroyed by proof, 
that in the history of the arts and trades of this country, some 
persons may apparently have had some glimpse of the same 
eonoeption in occasional and insulated experiments, which were 
not prosecuted or made known, and from which, so far as the 
rest of the world were concerned, no result or change fol- 
lowed in former practice. (A) It often becomes a question of 
great difficulty and importance, where an invention appa- 
rently similar has been in use before, and has been disused, 
wheUier the old invention is identical with that subsequently 
patented ;(t) or whether the old invention was merely an 
unsuccessful experiment. It must never be forgotten how 
fllight are the differences between success and failure, and 
how easily people may persuade themselves into the belief of 
having done the very same thing, though failing to attain the 
aame degree of success. (Jc) Lord Justice-Clerk Hope says, 
if the process is of great, manifest, and immediate utility, the 
abandonment is of the utmost importance, in considering the 
question of novelty. Could such an invention have been 
previously in public use without abundant proof ?(Z) Lord 
Brougham said, the abandonment of such an invention is a 
very strong presumption, almost decisive, to show that it was 
not a real invention, (m) Even if the former invention did in 
&ct embody the principle of the subsequent patent, if the 



8! 



The Househill Company v. Neihm, Webst. P. C. 709. 

[h) The Househill Company v. Neilson. Webst. P. C. 690. 

(O See Bic^fard v, Skewes, Webst. P. C. 214. 

[*) Webst. P. C. 245, note c. 

[I) Lord Justice-Clerk Hope, 77ie Househill Company v. Neilsont 
1 Webst. P. C. 690. 

(m) P^rLord Brougham, The Househill Company v. iVet7«on, Webst. 
P. C 713 ; ib. 673, 692. 
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use was limited and abandoned, the question is, whether it 
was not rather an experiment than a public use. (n) 

4. A mere experiment which is not brought to comple-* 
tion, but ends in uncertain experiments, not producing any 
definite practical results, is not such an invention as will 
prevent another person who is more successful or industrious 
from perfecting the discovery if he is able to do so. Mr, 
Field had made a drawing and model of a paddle-wheel, with 
divided floats arranged in a cycloidal curve, and exhibited it at 
the Admiralty, and to any person who wished to see it at the 
manufactory. He afterwards applied it in a vessel, the 
Endeavour^ and used the wheel for some weeks. He then 
restored the former wheel, because, as he said, the boiler did 
not make steam fast enough for it. He entered a caveat at 
the Patent Office. He went on making many experiments 
for two years. He said he had examined the specification 
and models, and that Galloway's invention was the same in 
principle as his own. He said the wheel was a very valuable 
wheel, and a valid patent for it would be very valuable to 
the patentees. Chief Justice Tindal said, the question for 
the jury was, whether, under the circumstances, Mr. Field was 
to be depended on as to the exact identity of the discovery. 
The experiments had tended almost, if not entirely, to the 
same result. If they had rested in experiment only, and had 
not attained the object for which the patent was taken out, 
mere experiments, supposed by the parties to be fruitless, 
and abandoned, because they had not attained a complete 
result, would not affect the patent of one who carried the in- 
vention to perfection, (o) 

In Jones v. Pearce^ wheels similar in principle to, but dif- 
fering in detail from that patented, had been put into a cart 
by Mr. Strutt, and used for carrying heavy loads of stones. 
The spokes occasionally got bent, and the nave becoming 
broken, the cart was laid by. A milk-cart upon the same 
principle had also been used. The rods were frequently 
straightened, and the wheel was worked till the iron tire was 
worn thin at the edges. Patteson, J. said, that on the whole 
of the evidence it appeared that the wheel constructed accord- 

(n) Walton v. Batenum, Webst. P. C. 619, Cresswell, J. 
(o) Galloway v. BleadoUf Webst. P. C. 521, 527; Gibson v. Brand, 
Webst. P. C. 627. 
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ing to Mr. Strutt's order was an experiment, and that he 
found it did not answer and ceased to use it, and abandoned 
it as useless, and that the plaintiff's wheel, remedying the 
defects of Mr. Strutt's wheel, was his own invention ; the 
plaintiff's patent was good,{p) 

Lord Campbell, in the House of Lords, in Neilson's case, 
said the effect of Mr. Justice Patteson's direction in Jones v, 
Pearcey and of that of Lord Chief Justice Tindal in Cornish 
Y. Keene^ amounts to this, that the abandonment of a machine 
ma J be material f6r the assistance of a jury in considering 
whether it was a perfect invention or not. But assuming it 
to be a perfect invention, the abandonment becomes wholly 
iinmaterial.(^) 

5. If the patentee has been the first person to introduce 
the invention into public use, that is primd facie evidence 
that he was the first inventor.(r) Evidence is generally 
given by persons in the trade, that they never heard of the 
invention before the patented articles were brought into the 
market, and that is enough for a primd facie case ; but the 
general ignorance of witnesses of the improvements is no 
oontradiction, and can avail nothing against evidence of pre- 
vious knowledge and use by others. Fifty witnesses proving 
they had never seen the invention will be of no avail if one 
is <»lled who has seen and practised h.{s) 

6. To vitiate a patent on the ground of prior use, the 
practice of the invention must not have been secret or con- 
fined to the breast of the party making the discovery. In 
order to set aside the patent, the use must have been noto- 
rious.(^) There is no case in which a patentee has been 
deprived of the benefit of his invention, because another has 

(j>) Jones V. Pearce, Webst. P. C. 122, Patteson, J. at Nisi Prius. The 
Court afterwards granted a rule nisi for a new trial, but the case was 
eventually compromised. It would probably not be ifollowed since the 
decision of The Househill Company v. Neilson^ Webst. Pat. Ca. 709. 

{q) Per Lord Campbell, The Hotisehill Company v. Neilson, Webst. 
P. C. 713; Cornish V. Keene, Webst. P. C. 508. 

(r) Minter \, Wells, Webst. P. C. 131, Alderson, B. ; Elliott v. Aston, 
Webst P. C. 222, Coltman, J. N. P. 

(») iZftP V. Arkwright, Webst. P. C. 72 ; per BuUer, J. ; Hill^, Thomp- 
son, 8 Taunt. 382 ; S. C. Webst. P. C. 245 ; Manton v. Manton, Davies 
Pat. Ca. 350 ; Galloway v. Bleadon, Webst. P. C. 526. 

(0 See Cornish v. Keene,Wehst. P. C. 512, Tindal,;C.J. ; The House- 
hill Con^any V. Neilson, Webst. P. C. 709, Lord Lvndhurst. 
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invented it, if he has not also brought it into \iae,{u) IvL 
Dollond's case, Dr. Hall had made the same discovery before 
him, but Dr. Hall had confined it to his closet, and the pab- 
lic were not acquainted with it.(;i?) There may be several 
discoverers, many rivals running on the same road, and 
making an invention simultaneously : the first who comes to 
the Crown and takes out a patent has a right to clothe him- 
self with the authority and enjoy the benefits of it. 

7. But the mere existence of a machine in any place 
accessible to the public has been held to be sufficient to avoid 
the patent. Thus, where a man invented a lock and put it 
on his own gate, and used it for a dozen years, that was held 
a public use of it. Perhaps the true question is, whether the 
use in public is such that the public know, or might have the 
means of knowing, the construction of the machine. If from 
an inspection of the machine its construction can be learnt at 
once, or if, as is supposed in the principal case, the inventor 
did not make the lock so used with his own hands, but em- 
ployed strangers to make and repair it, the invention may be 
published by such use.(y) 

In a recent case, the patentee had seen a piece of vulcanized 
india-rubber imported from abroad. In determining whether 
he was the inventor, the question was, could he have known 
or learnt, from a mere inspection of the article, the secret of 
its manufacture, or did he invent independently the mode of 
manufacture, in consequence of the idea suggested to him by 
the sight of the article l{z) It seems to be a question for 
the jury, whether, from the facts proved, they will infer that 
the invention was known, (a) 

8. It is said to be enougl^ if the machine is new in use, 
though the principle was known. The mere existence of a 
model of the machine may not avoid a patent. A model and 
specification of a machine similar to that for which the patent 
was granted had been brought over from America and shown 
to several persons, but no machine had been manufactured 

(m) Lewisv. Marling, 10 B.& C.22; S.C. Webst. P. C. 493, Parke, B. 
{a;) Doll(md*8 case, cited by Buller, J. 2 H. Bl. 470, 487 ; Webst. 
P. C. 43. 
(y) Webst. P. C. 530, 535, 539, Lord Abinger, Carpenters, Smith, 
(z) Hancock v. Somervill, Newton's London Journal, voL 39, p. 158. 
(a) See per Maule, J. 8 C. B. 719. 
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and brought into use (see however, Mr. Godson's note of 
this case). The patent was held not to be avoided. (^) This 
case has been said to go to the extreme point of the law.(c) 
In Crane's case, the use of anthracite coal in smelting iron 
was proved to have been carried on in a small model experi- 
mental furnace for a considerable period, with some degree of 
success, though not profitably, and only inferior iron was 
produced ; but it had failed when applied in a large ordinary 
fiimace. It had been the great object before the date of the 
patent to smelt iron by means of such coal. The Court held 
that there was evidence that it had never been done before.((/) 
Both these cases have been doubted. («) They may, perhaps, 
be rested on the ground, that before the plaintiff's patents there 
was no perfected knowledge of the thing discovered. (/) 

9. It is a most important question what communication of 
an invention by an inventor to others is to be deemed a 
publication of the invention. If^ before the grant of the 
patent, the patentee has carried his invention into practice, 
and made articles according to it in the way of commerce for 
gain to himself^ and has been in the practice of selling them 
publicly to any one who would buy of him, the patent will be 
void. A single instance of such a sale might be deemed a 
public use of the invention, so as to defeat the patent, (y) 

10. The use of the invention by the patentee for the pur- 
pose of experiment, and of satisfying himself as to the practi- 
cability of his conception, will not avoid a patent. In Bramak 
V. Hardcastle^ it appeared in evidence that the plaintiff had 
made two or three improved water-closets before he obtained 
bis patent ; but Bearcroft, the defendant's counsel, admitted 
that this circumstance would not invalidate the patent, unless 
the invention had likewise been used by others.(A) A 

(b) Lewis v. Marling, 10 B. & C. 22. 

(c) Carpenter v. Smith, 9 M. & W. 303, Alderson. B. 
\d\ Crane v. Price, Webst. P. C. 389, 411. 

(e) See Godson on Patents, 432 ; Morgans. Seaward, 2 M. & W. 553 ; 
3 Exch. 433, Sir F. Pollock, C.B. and Parke, B. 

(/) See per Lord Abinger, 9 M. & W. 304. 

(g) Wood V. Zimmer, Holt, N. P. C. 58 ; Morgan v. Seaward, 2 
M. & W. 544, 559 ; Carpenter v. 8>nith, N. P. Webst. P. C. 536, Lord 
Abinger. 

(k) Webst. Pat. Ca. 194. n. ; Bramah v. Hardcastle, Holroyd on 
Patents, 82 n. 
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machine does not cease to be the subject-matter of a patent, 
because it has been completed as a working machine for a 
long time, if it has been kept shut up, and has not been used 
by the patentee except for the purpose of experiments, (i) 

11. If the inventor incautiously communicates his inven- 
tion, without any conditions of secrecy, to a stranger, who, 
without intending any fraud, either himself causes articles to 
be made upon the principle, or suggests the idea to another, 
who does so, the patent will be lost.(^) 

12. The private communication of the invention by the 
inventor to any persons under such circumstances that the 
publication of the invention by such persons would be a 
breach of trust, will not make an invention public property, 
so as to prevent an inventor obtaining a patent. If a man 
employs an agent to see if he can get an article manufactured 
by a particular model, and chooses to take out a patent for it, 
he is not to be considered as not entitled to the invention 
because he has employed a workman to assist him in 
it(^) If, after the machine is completed, the inventor lends 
it to a person to have its qualities tested, and that other uses 
it for some weeks in his workroom in a mill, where people 
frequently come in and out, this seems not to be giving the 
invention such a publicity as to deprive the inventor of his 
right to take out a patent for it,(m) A disclosure to a person, 
with whom the patentee is in treaty for a partnership in a 
sale of the patent, is not a publication.(n) 

13. Nor will it be a publication of the patent, if a person 
with whom the patentee is in treaty for a sale of, or partner- 
ship in the patent in conjunction with the patentee, employs 
an engineer to manui^ture a machine according to the 
patent, and pays him for his work and materials, the engineer 
being employed confidentially, and the manufacture carried on 

(t) Bentley v. Fleming, 1 Car. & K. 589. 

\k) Earl of Yarmouth v. Darrell, 3 Mod. 77 ; Rep. 1829, 82, citing 
an opinion of Lord Eldon when Attorney- General ; see also Godson on 
Patents, 41, referring, apparently, to the same case. 

(/) Carpenter v. Smithy per Lord Abinger, Webst. P. C. 536, N. P. ; 
Morgan v. Seaward, 2 M. & W. 558 ; see also Prince Albert v. 
Strange, 1 MacNaghten & Gordon, 25, 43 ; 1 Hall & Twells, S. C. 

(m) Bentley v. Fleming, 1 C. & K. 587. 

(») Morgan v. Seaward, 2 M. & W. 558. 
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under the injunctton of secrecy, for the purpose of testing the 
inyention* 

A few months before the date of a patent for an improve- 
ment in paddle-wheels, two pair of the wheels were made for 
Morgan, who at that time was in treaty with the patentee for 
a sale or partnership in the patent, by an engineer at his 
mannfifcctoiy, under the directions of the patentee, and under 
an injunction of secrecy. The engineer was paid for his work 
and the materials by Morgan. When finished, the wheels 
were completed and put together at the &ctory, but not 
shown to any one who might come there. Tliey were then 
taken to pieces, packed up, and shipped for a foreign port, 
where^ afiter the date of the patent, according to Morgan's 
directions, they were put together and used in steamboats 
belonging to a company of which Morgan was manager and 
a principal shareholder, and on behalf of whom he paid the 
engineer for the machines. It did not appear that either 
Morgan or the patentee derived any profit from the sale ot 
the wheels. It was held, that the jury would have been 
justified in inferring that there had been no use or publication 
of the invention. There had been no public use or exhi- 
bition of the machine, or of the mode of its construction, in 
England, and no evidence that the patentee had exercised the 
invention for gain.(o) 

14. It is .unsettled how far the fraudulent publication of 
an invention by persons who have been employed by the 
inventor, would aflect a patent. Where a person has a 
seeret in trade, and employs others under contract, express 
or implied, those persons cannot gain the knowledge of that 
eeoret and then set it up against their employer. 

The use of the secret of an unpatented invention, com- 
municated in breach of confidence, will be restrained by 
inj unction. (^) The case of an attempt to obtain a patent 
under such circumstances, is expressly provided for by stat. 
15 & 16 Yict. cap. 83, s. 10, which enacts, that in case of 
any application for letters patent, and the obtaining upon 
such application of provisional protection, or protection in 

(o) Morgmy. Seaward, 2 M. & W. 544 ; S. C. Webst. Pat. Ca. 187. 
(p) MoriaoH ▼. Moait 15 Jar. 787 ; 9 Hare, 241 ; on appeal, 16 Jur. 
321 ; see SmUh ▼. Dickenson, 3 Bos. & PuU. 630. 
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fraud of the true inventor, any letters patent granted to tlie 
true inventor shall not be invalidated by such application or 
such protection, or by any use or publication of the invention 
subsequent to such protection. 

15. The Act says nothing as to fraudulent publication in 
any other manner. Probably, the object of the framers of the 
Act was to induce an inventor to bring forward his invention 
at the earliest possible period. In one case, an attempt to 
appropriate an invention by a workman failed. He regis- 
tered it under the Useful Designs Act.(^) In another, the 
invention had partly got into use before the date of the 
patent, by a piece of stuff surreptitiously obtained from the 
plaintiff's works. In this case the patent was held void.(r) 
Anything like neglect or delay under such circumstances^ 
might show an abandonment of his invention by the patentee 
to the public, (js) But if the question ever does arise here of 
the right of a patentee, guilty of no default, robbed of his 
invention, one cannot but hope that the law here will be 
construed to be the same as it is in the United States. Mr. 
Justice Story says, " It is clear by our law, whatever may be 
the law of England, that the public use or sale of an inven- 
tion, in order to deprive the inventor of his right to a patent, 
must be a public use or sale by others with his knowledge or 
consent. If the use or sale is without such knowledge or 
consent, that Ts not such a use as will deprive the inventor 
of his title.'XO So ^^ Pearson v. The Eagle Screw Com* 
party, he says, ^^It has been the uniform doctrine of the 
courts of the United States, that no fraudulent or wrongful 
use of an invention, or public use without the consent or know- 
ledge or sanction of the inventor, would deprive him of his 
Tight to a patent."(M) 

The law of France seems similar :^" L'ex^cution fraudn- 

(q) Wigram v. Brown, before Pollock, C.B. at Nisi Prius, cited 
Turner on Patents, 22. 

(r) Templeton ▼. Macfarlane, 1 H. L. C. 595. 

(«) Brovm v. Kidsione and Waters, 1 S. M. & P. 769, Court of 
Session, Scotland. 

(t) Ryan v. Goodwin, 3 Sumner's Rep. 514, 518, cited Curtis on 
Patents, 46. 

(ti) Pearson v. The Eagle Screw Company, 3 Story's Rep. 402; 
Curtis on Patents, 151. 
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leose qu'aurait &it nn oavrier de rinvention d^uverte par 
4Bon maitre, ant^riearement k la prise du brevet, ne peut ^tre 
inyoqu^e pour repoasser le d^iit de contrefa9on imput^ apr^ 
h, prise du brevet, par le mattre it rouvrier." — Journal du 
Falau, Paris, July 5, 1845.(a?) 

16. The public use of an invention in any part of the 
United Kingdom^ or the colonies, will be fatal. In Roeback 
and G^bett's case, -a Scotch patent provided that letters 
{latent should be void, if it were found that the subject- 
matter of them was not new as to use and exercise in Scot- 
land ; the House of Lords, affirming the judgments of the 
liords of Session and the Lord Ordinary, determined, that 
the appellants were entitled to prove that the invention had 
been used in England before the date of the patent (y) 

If an invention is found not to be new in the colonies, a 
patent for it here would be void, for they are part of the 
realm. The enrolment of the specification or any publication 
of the invention in one part of the realm, before the 
patent is sealed for another, seems to have the same 
effect(;ar) 

17. The recent statute has effected a most important altera- 
tion in the law with respect to the time during which the 
ttse of an invention would vitiate a patent. Until the passing 
of that Act, the patentee was never secure until his patent 
was sealed ; nor even then absolutely. Now he is safe as soon 
as he has obtained provisional protection, (a) Inventors 
laboured under great difficulties in being compelled to use the 
utmost secrecy in any experiments they might think it de- 
airable to make before the sealing of the patent. The time 
limited for specifying was often found insufficient to enable 
the patentee to make proper trials of his invention before 
.enrolling his specification, especially where the patent was 
for complicated machinery new in principle. Now, however, 

(x) Codes Annolis, tome ii. table g^n^rale 11. Teulet. D'Auvilliers 
et Solpicy, F&ris, 1850. 

(y) Boebnek €nd Garbettf appellants, Siirling, respondent, Webst. 
P. C. 45, 451 n. ; Brown v. Annandale^ Webst. Pat. Ca. 433. 

{z) Robm»9iC9 patent, 5 Moo. P. C. 65 ; Samuda*9 patent, Hindmarch 
on Patents, 534. 

(a) See stat. 15 & 16 Vict. cap. 83, ss. 8, 9. 

D 2 
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should a workman or other person steal the idea of the in- 
ventor, and apply for a patent in his own name, the right of 
the true inventor to his patent will not be affected, if he 
applies for it before the expiration of the term of the pro- 
visional or other protection. And the advertisement of the 
protection granted, directed by the Commissioners of Patents, 
will give the true inventor notice that his patent is in danger. 
The question of prior use is for the jury. 
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CHAPTER VI. 



Imported Inventions. 

1. Before the coming into operation of the recent statute, 
persons who had learned the invention abroad, and imported 
it into this conn try, where it was not used or known pre- 
vionsly, were able to obtain patents, as the first and true 
inventors within the meaning of the statute : it was enough if 
the invention was new within the kingdom, (a) In The Clotk^ 
toarkert of Iptvovch case^ in 12 Jac I, it was resolved, that 
if a man hath brought in a new manu£ELcture and new trade 
within this kingdom, in peril of his life and consumption of 
his estate or stock, in such case the king, of his grace and 
&vour, in recompense of his costs and travail, may grant by 
charter onto him, that he only shall use such a trade or traffic 
for a certain time, because at first the people of this kingdom 
are ignorant, and have not the knowledge or skill to use il. (6) 
The Act intended to encourage new devices useful to the king- 
dom, and whether learned by travel or study it is the same 
thing. (<;) 

2. The Act leaves the case of inventions which have never 
been protected by letters patent abroad, precisely as it was 
before the statute, and therefore any person may still import 
and obtain a valid patent for the full term for any such inven- 
tion. But it was probably considered, that from the increased 
habits of inter-communication amongst nations, such an in- 
vention, if valuable, would probably have either become known 
in this country, or would have been kept so secret as to 

(a) Beard v. Egerton, 3 C. B. 97, 128 ; see Stead v. Willianu, 7 M. 
& 6. 818. 

STke Clothworkert of Ipswich case, Godbolt, 252. 
Bdgebenyw. Siepkem, 2 Salk. 447. 
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warrant the grant of a privilege to any one introdacing it 
here. 

3. The Patent Law Amendment Bill of 1 852, originally con- 
tained a clanse, which provided that the nse or publication in 
any foreign country, or in any of the Channel Islands, or in 
any of her Majesty's colonies, dominions, or possessions 
abroad, of any invention before the date of any letters patent 
to be granted for such invention, under the provisions therein- 
before contained, should have the like effect with respect to 
snch letters patent as if such use or publication had taken 
place in the united kingdom of Great Britain and Ireland* 
This provision was, however, struck out by the select com- 
mittee in the House of Commons. The clause, as it stands in 
the Act, provides ^^ that no letters patent for any invention,' 
for whidi a patent or the like privilege shall have bees 
obtained in any foreign country, and which shall be granted 
iti the United Kingdom upon any application made after the 
passing of that Act, and after the expiration of the term 
granted by the foreign patent, shall be of any validity.^ {(T) 

4. The practical difficulties in the working of this i^use 
may turn out to be considerable. It will be probably neces- 
sary to issue a commission to the foreign country in which 
the invention is said to have been patented, and a plaintiff 
may be delayed a long time under pretence of that com- 
mission. («) In some countries, as in Prussia, where the 
specifications roistered are not accessible to the p«blic, on- 
foreseen obstacles may arise in the proof of their contents. 

5. Where, upon any application made after the passing of 
that Act, letters patent are granted in the United Kingdom, 
for or in respect of any invention first invented in any iDreign 
country, or by the subject of any foreign power or state, and 
a patent or like privilege for the monopoly or exclusive use 
or exercise of such invention in any foreign country is there 
obtained before the grant of such letters patent in the United 
Kingdom, all rights and privileges under such letters patent 
shall, notwithstanding any term in such letters patent limited, 
cease and be void immediately upon the expiration or other 
determination of the term during which the patent or like 

(d) Stat. 15 & 16 Vict. cap. 83, s. 25. 

(e) See Report on Patents^ 1851, p. 376. 
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privilege obtained in such foreign country shall continue in 
force ; or where more than one such patent or like privilege is 
obtained abroad, immediately upon the expiration of the term 
which shall first determine of such several patents or like 
privileges. (/) 

(J) Stat. 15 & 16 Vict. cap. 83, s. 25. Where several .patents are to 
be taken out in different countries, it is desirable that the applications 
diould be as nearly as possible contemporaneous. Since 1844, no one 
can obtain a patent in France for an invention previously patented in 
another country, except he be the original patentee, or his assignee. The 
original patentee, or his. assignee, may obtain his patent at any time 
before the expiration of the patent in his own country ; but the patent in 
France will only last as long as the patent in his own country continues. 
The ri|^t of patenting an invention does not extend to that inventor 
whose invention has been described and published in a foreign country, 
by printing the specification and making it open to all the public* If 
fhe patent is first taken out in France, the French patent may be avoided 
by non-Qser, or non-payment of the annual sum of 100 f., or if the patentee 
imports the- patented articles firom abroad. In America, the patentee 
nust be itrictly the original and first inventor. An alien may take out 
a patent. By the Act of Congress of 1839, cap. 88, s. 6, no person shall 
be debarred from recdving a patent by reason of the invention having 
been patented in a foreign country more than six months before the date 
of fail application, provided the same shall not have been introduced into 
public and common use in the United States prior to the application for 
tiie patent. It seems that an alien has six months from the grant of his 
patent in a foreign country, and more, if in the mean time the invention 
does not get into use in America. — Curtis on Patents, 8S. 114-116. 



* l^eport on the Patent Law Amendment Bills, 1851, p. 331* 
Wdowski. Truffaut, Guide Pratique dea Inventeurs, pp. 72-86. Paris, 
1844. 
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CHAPTER VII. 



Prior Publication. 

1. The specification of a prior Britisli patent, substantially 
describing the same machine, has always been considered fotal 
to a patent without any eyidence that the inyention has 
been used.(a) A specification is a public document accesrible 
to everybody, and of which eyerybody must take notice at 
his penL Eyidence is necessary to show that the inyention 
described in such specification is identical with that newly 
patented ; and if it is a description of a machine, that the 
machine is intelligiUy described, so as leaUy to enable people 
to construct the machine from it.(^) 

A yery slight difference in the details is occasionally of 
great importance. Muntz's patent for sheathing, composed 
of a mixture of the best-selected copper and foreign zinc, was 
not affected by a previous patent, of which he knew nothing, 
for a composition of copper and zinc, it being shown that 
useful sheathing could not be made from such materials, (c) 

2. The specification of a prior patent, enrolled after the 
date and sealing of a subsequent patent, and before the enrol- 
ment of the specification of such subsequent patent, but after 
the manufacture protected by it has become known in the 
market, does not of itself afford any proof whatever of the 
want of novelty in the invention protected by such second 
patent. ((2?) 

3. If an invention is distinctly and clearly described in a 



(a) The Househill Company v. Neilton, Webst. P. C. 718 n. Lord 
Campbell ; Huddart v. GrinuhaWf Webst. P. C. 86. 

(b) See Lewis v. Marling, 4 C. & P. 52. 

(e) Muntz ▼. Foster, 2 Lavr Times, 325 ; Carpmael on Patents, 25. 
(d) Cornish v. Keene, 3 Bing. N. C. 589 ; Webst. P. C. 519, S. C. 
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book, and such description corresponds with the description 
in the specification of the patent, though the invention has 
never been actually worked, the patent is avoided. It is 
continually the practice to read out of printed books, without 
reference to anything that has been done.(d) But it must be 
the account of a perfected invention. The mere speculations of 
ingenious men, if not brought into use, ought not to stand in 
the way of other men equally ingenious, who make the same 
inventions and apply them.(y) 

A description of a mode of paving with blocks had been 
published in a scientific work in England. The Court de- 
cided, that if the invention had already been made public 
in England, by a description contained in a work which had 
been publicly circulated, the patentee was not the first in- 
Tentor within the meaning of the statute, whether he himself 
borrowed his invention j&om such work or not, because the 
public cannot be precluded from the right of using such in- 
formation as they were already possessed of at the time of 
the granting of the patent. (^) 

4. ^ The application of the principles as to publication in 
a book, mnst depend upon the particular circumstances which 
are brought to bear in each particular case. The existence 
of a single copy of a work, though printed, brought from a 
depository where it has long been kept in a state of obscurity, 
would afford a very different inference from the production of 
an encyclopeedia, or other work in general circulation. The 
question wUl be, whether, upon the whole evidence, there has 
been saakk a publication as to make the description a part of 
the public stock of information."(A) 

5. Publication in a foreign book will not destroy a patent, 
unless the invention is shown to have become known in 
England by such publication. (t) In a scire facias to repeal 

(e) Per Lord Lyndhiirst, Webst. Pat. Ca. 718, note to T^ Houiehili 
Congnmy ▼. Neihim ; see Hill ▼. Thompton and Forman, 8 Taunt. 386 ; 
WelJrt. P. C. 247. 

(/) Per Lord Abmger, Carpenter ▼. Smith, Webst. Pat. Ca. 534, 

\g) Stead ▼. WUliamt, 7 M. & G. 842. 

fh) Stead ▼. WUliama, 7 M. & G. 843, 'Hndal, C.J. 

(i) Lord Brougham, The Houaehill Company ▼. Neileont Webst. Pat. 
Ca. 718 n. ; Saamet's patent, Pri. C. Webst. P. C. 733, cited 7 M. & 
G.840. 
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a patent, it was proved that a foreign work, ^^ Manuel du 
Fabricant d'Indiennes/' which was alleged to contain a 
description of the defendant's process, had been sold to several 
persons in Manchester many years before the date of the 
defendant's patent. But it appeared that the work was but 
little understood or appreciated by those most interested in it. 
A chemist proved that he had made garancine according to 
the process there described. Lord Campbell left the question 
to the jury, whether they believed that the process there 
described had become known and practised in this country 
before the date of the patent. (^) 

6. It may be a question of some difficulty under what 
circumstances a patent is obtainable for a forgotten invention. 
Hero's invention, and those of the marquis of Worcester, 
are well-known instances of ancient engines not brought into 
use, reinvented in modem days independently, having become 
most important additions to the wealth of the country. Of 
audi. Lord Brougham said, ^' They become like new dis^ 
coveries."(Z) The true rule probably is, that where the 
invention exists, or is described in such a manner that it 
eould be manufactured from a mere inspection or an existing . 
description, a patent obtained by a modem inventor would 
require confirmation. 

Where an old process has been rediscovered, a good patent 
may be had for the process invented ; for if the process is 
not in £Ekct actually new, it seems at any rate impossible to 
prove it otherwise. Mr. Webster puts it thus : ^^ Suppose an 
article of manufacture-— an encaustic tile or painted glass — 
such as was known in the middle ages to have been manu- 
factured at a certain period in this country in secret, or so 
that the whole knowledge of the art is lost, but such tiles and 
glass are known and in use before the eyes of the public to 
the present time, and an ingenious man should discern a mode 
whereby tiles and painted glass, apparently the same, could 
be produced, and publish that mode to the world under 
letters patent, would the knowledge of the tiles vitiate the 
patent, no knowledge of the invention as an art existing at 






[*) Reg. V. SieineTf Lord Campbell, N. P. Times, Dec. 6, 1851. 

[I) TheHoutehiU Company v. Neilaon, Webst. Fat. Ca. 717; S. C. 
|>er Lord Lyndhursti ib. 710| 717 ; per Lord Abinger, Carpenter v. 
Smith, Webst. Pat. Ca. 534. 
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the time of the grant ?"(?») It seems impossible to doubt that 
a patent for the process of manufacturing them would be 
good, if the article were not such as at once to show the 
mode of its manufacture, (n) In Campion y. Benyim^ it was 
actually given in eyidence, that the wrapper of an Egyptian 
mummy, which had been examined by one of the defendant's 
witnesses, was woven in the same manner as the plaintiff's 
improved sail-cloth, (o) 



(m) Webst. Pat. Ca. 720 n. 

{nS See Wrighfs patent, W( 

(o) Campion ▼. JJenyoit, 3 Brod. & Bing. 8. 



See Wright's patent, Webst. Pat. Ca. 736. 
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CHAPTER VIII. 



To whom a Patent may he granted, — The first and true 

inventor. 

1. The Crown may grant a patent to any person, whether 
a subject or an alien, (a) A subject, or foreigner, may hold 
a patent in trust for an alien amy. (6) The point whether a 
patent was absolutely void by reason of its being held in 
trust for an alien enemy was raised, but not decided, in the 
case of Bloxam v. EUee. The decision of the Court ultimately 
turned on another point It would seem, however, to be a 
good defence to any action brought in the name of the tmstee 
for infringements. (^) If obtained in time of war, in trust 
for the alien enemy, the patent would probably be held void 
in all future times, as obtained by fraud on the Crown. If 
obtained by or in trust for the alien before the breaking out 
of war, his rights would be only suspended during the eonti- 
nuance of hostilities.(^) 

2. The person to whom letters patent are granted must be 
the first person to make the invention known heTe.(6) 

The object of the saving in the statute was not so much for 
the purpose of securing to inventors a reward for their in- 
genuity, as to stimulate the trade and manufactures of the 
kingdom. It mattered little for this purpose whence an im- 

(a) 3 C. 6. 97, Beard v. Egerton ; Chappell ▼. Purday, 14 M. & W. 
318 ; Edgeberry v. Stephens^ 2 Salk. 447. 

(6) Beard v. Egerton^ 3 C. 6. 97 ; see stat. 7 & 8 Vict. cap. 66, 8. 4; 
Jevens v. HarridgCt I Wms. Saund. 8, note 1 ; Calvin's case, 7 Rep. 17. 

(c) Blojpam v. Elaee, 1 C. & P. 558 ; S. C. Ry. & Moo. 187 ; Brandon 
V. Nesbiti, 6 T. R. 23. 

{d) See Anioine ▼. Morshead, 6 Taunt. 237 ; FKndt v. WaterM, 16 
East, 260. 

(e) Stat. 21 Jac. 1, cap. 3, s. 6. 
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proyement came ; and in the very first case after the passing 
of the Act, it was held, in accordance with cases before the 
statute^ that the Act was intended to encourage new deyices 
within the kingdom ; and whether learned by stady or travel, 
it is the same thing. (/) This doctrine has been confirmed in 
recent cases.(^) No question is made here as to the title of 
an importer, whether he is the assignee of the original foreign 
inyentor, or whether the inyention is made public, and given 
to all the world in such foreign country.(A) He may be a 
mere derk or servant of the foreign inventor, to whom the 
oommunieation may be made for the sole purpose of enabling 
him to take the patent in trust for the benefit of the foreigner, 
or one who steals the invention from the foreign inventor, (t) 
The new Act makes no provision against the latter case, ex- 
cept by enabling the true inventor to obtain his patent if he 
iq>plieB before the provisional or other protection of a person 
obtaining protection by fraud shall have expired. This, 
however, will probably be sufficient for the safety of the 
foreign inventor, if he is not guilty of laches^ by neglecting to 
take steps to obtain his patent here. 

8. It seems not to be important whether the person mak- 
ing the communication from abroad is a foreigner or not ; the 
importing a new manu&cture and giving the public in this 
country the benefit of it is the baisis of the grant of the 
inonopoly.(£) 

4. The invention must be that of the patentee himself: if 
he has borrowed it from some other person, if he has taken it 
from a book, or learnt it from a specification, or any other 
source, in this country, he will not be entitled to a patent, for 
the Legislature never intended tliat a person who had taken 
all his knowledge from the labours of another, should receive 
the benefit of another's skill. (Q If the machine has been 

(J) Edgeberryy, Stephens, 2 Salk. 447 ; The doihworkers of Ipswich 
caw, Godbolty 252 ; The case of monopolies, Darcy v. JUin, Ney, 178 ; 
11 Co. 84. 



(a) Beard ▼. Egerton, 3 Com. Bench, 97» 129. 



Per PoUock, C. B. Chappell v. Purday, 13 M. & W. 318 ; Beard 
r, S^erton, 3 C. B. 97. 

[t) See an instance cited, Rep. on Patents, 1851, p. 100. 

[k) Nickels ▼. Boss, 8 C. B. 710, per Wilde, C. J. and Coltman, J. 

Gibson ▼. Brand, N. P. Tindal, C.J. Webst. P. C. 628. 
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suggested to the patentee by the sight of a model, or foreign 
specification accessible to others in this ooantry, that might 
show that the patentee was not the true inventor.(m) Patents 
are granted as a reward to the first inventor, for the benefit 
that is conferred upon the public by the discovery. If any- 
body is able to show that the man who first got the patent is 
not the man whose ingenuity first made the invention in 
£ngland, there is an end of the patent. A patent was held 
void, a witness having stated that he had made the improve^ 
ment while employed in the workshop of the patentee, (n) 

An English patent founded on a communication made to 
the patentee, of an indispensable part of the patent, which 
was the basis of the improvement, was held to be void.(o) 
But the discovery must be communicated to the patentee ii^ 
such a state that he could put it in practice without further 
invention. He is the first inventor who first makes the 
invention capable of useful application, (p) 

5. If a person has discovered an improved principle, and 
employs engineers, or agents, or other persons to assist him in 
carrying out that principle, and they in the course of the ex- 
periments arising from that employment, make valuable dis- 
coveries accessary to the main principle, and tending to carry 
out that in a better manner, such improvements are the pro«> 
perty of the inventor of the original improved principle, and 
may be embodied in his patent ; and if so embodied, the 
patent is not avoided by evidence that the agent, or servant, 
made the suggestions of that subordinate improvement of the 
primary and improved principle. ($-) It would be difficult to 
define now far the suggestions of a workman employed in the 
construction of a machine are to be considered as distinct in- 
ventions by him, so as to avoid a patent incorporating them 
taken out by his employer. Where the principle and object 
of the invention are complete without it, the adoption of a 
suggestion by a workman of something calculated more easily 

(m) Cornish y. Keene, Webst. P. C. 507, Tindal, C.J.; LewiM ▼. 
Marling, 10 B. & C. 22; Jonet ▼. Pearce, Webst. F^t. Ca. 124. 

(n) Barker v. Harris and Shaw^, Webst. P. €• 126; Barber ▼• 
Walduck, 1 C. & P. 567. 

(o) Tennani's case, Webst. P. C. 125 ; Dav. Pat. Ca. 429. 

(p) Alden v. Dewep, 1 Story Rep. 336 ; Curtis on Patents, 41. 

(q) Allen v. Rawsonf I C. B. 567, Erie, J. 
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to cany into effect the conceptions of the inventor, will not 
render the whole patent void* If a servant while in the em- 
ployment of his master makes an invention, the invention 
belongs to the servant, and not to the master, though if the 
master employs a skilful person for the express purpose of 
inventing, the inventions made by him will belong to the 
master, so as to enable him to take out a patent for them.(r) > 

The person who suggests the principle is the true and first 
inventor. Alderson, B., said, ^^ If Sutton suggested the prin- 
ciple to Minter, then he would be the inventor; if, on the 
other hand, Minter suggested the principle to Sutton, and 
Sutton was assisting him, then Minter would be the inventor, 
and Sutton a machine which Minter uses for the purpose of 
enabling him to carry his original conception into effect. 
They were together at the time of the invention, and it is 
for the jury to decide which of the two suggested the inven- 
tion, and which carried it into effect. Mr. Minter makes out 
the pHmd fctde case, — ^iTe is the person who took out the 
patent." (*) 

6. If there be several rivals or simultaneous inventors, the 
first who comes and takes a patent, the intention not being 
generally known to the public, has a right to clothe himself 
with the authority of a patent. (0 In case of concurrent 
applications for a patent for the same object. Lord Eldon 
said, that that which obtained the great seal first would have 
the sole right at law. He could see no other means of de- 
ciding than by awarding the patent to him who went quickest 
through the process. An application for a patent had been 
commenced previously to another application for the same 
object, but owing to circumstances, the progress of the first 
application had been delayed, and the second patent was in 
advance, so as to be likely to be sealed first, {u) 

In a subsequent case, where two persons severally applied 
for patents for the same invention, the Solicitor-General 
reported in favour of both of them. Caveats having been 

(r) Bloxam ^.Ehee^ 1 C. & P. 558 ; Makepeacey. Jackson, 4 Taunt. 770. 

(f) Minter v. Wells and Hart, Aldersoiiy B. at Nisi Prius, Webst. 
Pat. Ca. 132. 

(0 Cbmish v. Keene, Webst. P. C. 508 ; Forsyth v. Riviere, Webst. 
Put. Ca. 97. 

(«) E^e parte Dyer, Report, 1829, 197. 
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entered at the great seal, the Lord Chancellor referred it 
back to the Solicitor-General, to report whether the patents 
clashed, and if so, who was the first inventor, not who first 
presented the petition. The Lord Chancellor said, he wonld 
put any date to the patent which the justice of the case 
required, (a;) No person, except on proof of fraud, could 
obtain a patent after the deposit of a complete specification 
of the same invention. 

7. It is no objection that some one else has made a similar 
discovery in his mind. The patentee must be an inventor, 
not necessarily the inventor; because another may have in- 
vented and concealed it ; there must have lieen a publication 
by the prior inventor, in order to prevent a subsequent in- 
ventor patenting the same thing, (j/) But if the invention 
has been already made public in the United Kingdom by 
a work either written or printed, which has been publicly 
circulated, the patentee is not the first and true inventor 
within the meaning of the statute, whether he has himself 
borrowed his ideas from such publication or not. (z) 



&; 



Re OriffUha* patent. Re 8amuda*8 patent, 5 Law Times, 141. 
DoUond^s case, 2 H. Black. 487 ; Gibson ▼. Brand, 4 M. & O. 
205, per Erskine, J. ; Lord Lyndhorat, The Hotuehill Om^any v. NeU" 
9on, Webst. P. C. 719 ; Brett ▼. Electric Telegraph Company , Norman 
on Designs, 7. 

{z) Stead t. WiUiamt, 7 M. & G. 818. 
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CHAPTER IX. 



The Commissioners of Patents and their Offices. 

1. By statate 15 & 16 Vict. cap. 83, s. 1, it is enacted that 
the Lord Chancellor, the Master of the Rolls, the Attorney- 
General for England, the Solicitor-General for England, 
the Lord Advocate, the Solicitor-General for Scotland, the 
Attorney- General for Ireland, and the Solicitor- General for 
Ireland, for the time being respectively, together with such 
person or persons as may be from time to time appointed by 
her Majesty, by warrant under her sign manual, are to be 
the Commissioners of Patents for Inventions. Every person 
so appointed by her Majesty is to continue a Commissioner 
during her Majesty's pleasure. And all powers by the Act 
vested in the Commissioners may be exercised by any three 
or more of them, the Lord Chancellor or the Master of the 
Kolls being one. 

2. By section 2, It shall be lawful for the Commissioners 
to cause a seal to be made for the purposes of the Act, and 
from time to time to vary such seal ; and to cause to be sealed 
therewith all the warrants for letters patent under this Act, 
and all instruments and copies proceeding from the office of 
the Commissioners ; and all courts, judges, and other persons 
whomsoever, shall take notice of such seal, and receive im- 
pressions thereof in evidence, in like manner as impressions 
of the great seal are received in evidence, and shall also take 
notice of and receive in evidence, without further proof or 
production of the originals, all copies or extracts certified 
under the seal of the said office of or from documents de- 
posited in the said office. 

3. By section 3, It shall be lawful for the Commissioners, from 
tiTqe to time, to make such ^^^^s and regulations (not incon- 
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sistent with the provisions of this Act) respecting the business 
of their office, and all matters and things which, under the pro- 
visions herein contained, are to be under their control and 
direction, as may appear to them necessary and expedient for 
the purposes of this Act ; and all such rules shall be laid before 
both Houses of Parliament within fourteen days after the 
making thereof, if Parliament be sitting ; and if Parliament 
be not sitting, then within fourteen days after the meeting of 
Parliament : and the Commissioners shall cause a report to be 
laid annually before Parliament of all the proceedings under 
and in pursuance of this Act. 

4. The Commissioners of her Majesty's Treasury may pro- 
vide and appoint, from time to time, proper places or build- 
ings for an office or offices for the purposes of thijs Act. (a) 
The Great Seal Patent Office has been appointed as the 
office for the purposes of this Act. The Commissioners of 
the Treasury are to allow the necessary sums for providing 
offices, and for the current expenses of the office, (h) 

5. The Commissioners, with the consent of the Commis- 
sioners of the Treasury, may, from time to time, appoint, for 
the purposes of this Act, such clerks and officers as the 
Commissioners may think proper, and from time to time 
remove any of the clerks and officers so appointed, (c) The 
Commissioners of her Majesty's Treasury are to allow such 
salaries and payments to the clerks and officers as they may 
think fit. (d) 

6. The Lord Chancellor having appointed the Great Seal 
Patent Office to be the office of the Court of Chancery for 
the filing of specifications, the Great Seal Patent Office and 
the office of the Commissioners have been combined. The 
clerk of the Patents for the time being is appointed clerk of 
the Commissioners for the purpose of the Act.(«) 

The office is open to the public every day, Christmas-day 
and Good Friday excepted, from ten till four. 

7. Office copies of documents in the Great Seal Patent 
Office are subject to a stamp of twopence for every ninety 
words. (/) 

[a) Stat. 15 & 16 Vict. cap. 83, s. 4. 

[b) Stat. 15 & 16 Vict. cap. 83, s. 49. 

[c) Stat. 15 & 16 Vict. cap. 83, s. 5. • 

[d) Stat. 15 & 16 Vict. cap. 83, s. 48. 

[e) First set of Rules, 1852, 6. 
(/) Stat. 16 Vict. 
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CHAPTER X. 

Mode of Proceeding to obtain Letters Patent. 

SECTION I. — PETITION AND DECLARATION. 

1. The mode of applying for letters patent for an inven- 
tion is by petition to the Crown, to be left at the office of 
the Commissioners of Patents. (a) 

2. The petition is to be accompanied by a declaration 
made before a master in Chancery or justice of the peace, 
and by the provisional specification. See forms in Appendix. 

As to the title of the invention in the petition, Beeposty 
Chap. XI. As the title of the invention is to be the sole 
information to the public of its nature, it is very important 
that it should truly describe the invention and its extent. 

3. The petition for the grant of letters patent, and 'all 
declarations and provisional specifications, shaU be respectively 
written upon sheets of paper, twelve inches in length by 
eight inches and a half in breadth, leaving a margin of one 
inch and a half on each side of each page, in order that they 
may be bound in the books to be kept in the office. (6) The 
petition mnst be impressed with a stamp of £5.(c) 

4. No caveat against a patent can be entered at the cham- 
bers of the law officers. Inventors desirous of watching 
applications for patents likely to interfere with them, must, 
therefore, keep a careful eye on the notices in the Gazette, 



!; 



fa) Stat. 15 & 16 Vict. cap. 83, s. 6. 

[b) First set of Rules for the passing of Letters Patent for Inventions 
after the 1st of October, 1852, rule 1. 

(c) 16 Vict. 

E 2 
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SECTION II. PROVISIONAL PROTECTION. 

5. With the petition and declaration shall be left a state- 
ment in writing, called the Provisional Specification, signed 
by or on behalf of the applicant for letters patent, describing 
the nature of the invention. (c?) 

6. The provisional specification must state distinctly and 
intelligibly the whole nature of the invention, so that the law 
officer may be apprized of the improvement, and of the means 
by which it is to be carried into effect. («) 

7. The drawings accompanying provisional specifications 
are to be made upon a sheet or sheets of parchment, paper, or 
cloth, each of the size of twelve inches in length by eight and 
a half in ^breadth, or of the size of twelve inches in breadth 
by seventeen inches in length, leaviug a margin of one inch 
on every side of each sheet. (/) 

It having been found impossible in some instances to 
comply with this requisition, drawings of a large size, made 
to fold into the dimensions above mentioned, are now admitted 
at the office of the Commissioners. 

8. In order that the petitions, declarations, and provisional 
specifications may be examined and recorded in the office of 
the Commissioners, it is necessary that they should be left at 
the office two clear days. Should the title of the invention 
not agree in each document, the papers will be returned to 
the parties for correction, and no record of them will be taken 
till they are left properly corrected. 

9. No amendment or alteration at the instance of the 
applicant will be allowed in a provisional specification after 
the same has been recorded, except for the correction of 
clerical errors or of omissions made per incuriam»(^g) 

10. The day of the delivery of every petition, declaration, 
and provisional specification, is to be recorded at the office, and 
indorsed on such petition, declaration, and provisional speci- 
fication, and a certificate thereof given to the applicant or his 
agent. (A) 

{d) Stat. 15 & 16 Vict. cap. 86, s. 6. See form in Appendix. 
{e) Second set of Rules, 1852, rule 10. 
(/) First set of Rules, 1852, rule 2. 
{g) Second set of Rules, 1852, rule 9. 
{h) Stat. 15 & 16 Vict. cap. 83, s. 6. 
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All such petitions, declarations, and provisional specifica- 
tions, shall, be preserved in such manner as the Commissioners 
may direct ; and a registry thereof, and of all proceedings 
thereon, kept at the office of the Commissioners, (i) 

11. Every application for letters patent under this Act 
must be referred by the Commissioners, according to such 
regulations as they may think fit to make, to one of the law 
officers.(X;) 

The reference will be indorsed on the petition, and signed 
by the clerk to the Commissioners of Patents. 

12. The provisional specification shall be referred to the law 
ofiioer, who shall be at liberty to call to his aid such scientific 
or other person as he may think fit, and to cause to be paid 
to such person by the applicant such remuneration as the law 
ofiicer shall appoint ; and if such law officer be satisfied that 
the provisional specification describes the nature of the inven- 
tion, he shall allow the same, and give a certificate of his 
allowance ; and such certificate shall be filed in the office of 
the Commissioners. And, thereupon, the invention therein 
referred to may, during the term of six months from the date 
of the application for letters patent, be used and published 
without prejudice to any letters patent to be granted for the 
same. Such protection from the consequences of use and 
publication, is called provisional protection. 

In case the title of the invention, or the provisional speci- 
fication, be too large or insufficient, it shall be lawful for the 
law officer to whom the same is referred, to allow or require 
the same to be amended. (/) 

13. The papers will be sent from the office of the Com- 
missioners to one of the law officers, with the reference in- 
dorsed upon them. If the law officer is satisfied that the 
provisional specification truly describes the nature of the 
invention, he will return the papers to the office of the Com- 
missioners, with the certificate of his allowance. If he con- 
siders the provisional specification insufficient, his clerk will 
write to the applicant, fixing a time for his attendance, when, 
on the applicant consenting to amend the title or provisional 

(f) Stat. 15 & 16 Vict. cap. 83, s. 6. 
(k) Scat. 15 & 16 Vict. cap. 83, s. 7. 
(/) Stat. 15 & 16 Vict. cap. 83, s. 8. 
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specification to his satisfaction, he will give a certificate of his 
allowance of the amendment, and return the same, with the 
papers, to the office. See forms in Appendix. 

14. The proyisional. specification will he a check on the 
patentee. If the complete specification is not strictly in 
accordance with it, people will he entitled to say, that some- 
thing is specified which would have heen opposed, hut which 
could not he opposed, hecause the proyisional specification 
gave no notice of what was intended to he specified. That 
information, if given to the Attorney- General, might have 
induced him to withhold the patent. (m) 

If an inventor desires to abandon anything contained in 
his provisional specification, in order to guard against the 
objection that he represented himself to have invented more 
than he has actually specified, he should enter a disclaimer 
with the specification, (n) 

According to the practice before the passing of this Act, a 
person could withdraw any portion of his deposit-paper up 
to the time of enrolling his specification. If, at the time of 
enrolling his specification, he found it advisable to abandon 
one of several things mentioned in the title of his patent, he 
obtained leave before the entry of the specification to disclaim 
so much of the title as related to that which he abandoned, 
and described the rest in his specification, (o) 

15. If the first outline description would not be sufficient 
to embrace all the improvements in the invention, or in the 
mode of working it out, the proper course would seem to be 
to abandon the proceedings taken on the first provisional 
specification, and commence afresh with a new application, 
before the invention, comprised in the first provisional speci- 
fication, is made public.(p) 

16. It will be observed that actions cannot be maintained 
for infringements during the period of provisional protection. 
(See s. 24.) The grant of protection under such circum- 
stances that the inventor will be able safely to test the prac- 
ticability and value of his invention before proceeding to corn- 
Cm) See Rep. 1851, 379, the Master of the Rolls. 

{n) See Report on Patents, 1851, 60. 
(pS Report on Patents, 1851, 79. 

(p) Report on Patents, 1851, 384. See Hancock v. Somerviilf 39 
Newt. Lond. Joum. C.S. 158. 
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plete his patent, is one of the most important hoons conferred 
on inventors hj the new Act. Stat. 14 Vict. cap. 8, did not 
enable persons registering under it, to put their inventions in 
practice before the grant of the patent. 

17. Every provisional protection of an invention allowed 
by the law officer, shall be forthwith advertised in the London 
Gazette^ and the advertisement shall set forth the name and 
address of the petitioner, the title of his invention, and the 
date of the application. (^) 

SECTION III. — ^PROTECTION BY DEPOSIT OF COMPLETE 

SPECIFICATION. 

18. By section 9, the applicant for letters patent for an 
invention, instead of leaving with the petition and declaration 
a provisional specification, may file with the said petition and 
declaration, a complete specification under his hand and seal, 
particularly describing and ascertaining the nature of the said 
invention, and in what manner the same is to be performed, 
which complete specification shall be mentioned in such 
declaration. 

The day of the delivery of every such petition, declaration, 
and complete specification, shall be recorded at the office of 
the Commissioners, and indorsed on such petition, declara- 
tion, and specification, and a certificate thereof given to such 
applicant or his agent ; and thereupon, subject to the pro- 
visions in the Act contained, the invention shall be protected 
for the term of six months from the date of the application, 
and the applicant shall have during such term of six months 
the like powers, rights, and privileges, as might have been 
conferred upon him by letters patent for such invention, issued 
under this Act, and duly sealed as of the day of the date of 
such application ; and during the continuance of such powers, 
rights, and privileges, under this provision, such invention 
may be used and published without prejudice to any letters 
patent to be granted for the same. 

1 9. Where letters patent are granted in respect of such 
invention, then, in lieu of a condition for making void such 
letters patent, in case such invention be not described and 

(q) First set of Rales, 1852, rule 3. 
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ascertained by a subsequent specification, such letters jpatent 
shall be conditioned to become void if such complete specifi- 
cation, filed as aforesaid, does not particularly describe and 
ascertain the nature of the said invention, and in what man- 
ner the same is to be performed. 

A copy of every such complete specification shall be open 
to the inspection of the public from the time of depositing the 
same, subject to such regulation as the Commissioners may 
make. 

20. When the invention is complete at the time of the 
application, and is such that in framing the specification, 
examination of the history of the manufa-cture is not neces- 
sary, it may often be desirable to file a complete specification 
in the first instance. 

21. All complete specifications accompanying petitions and 
declarations, before the grant of letters patent, are to be filed 
in the Great Seal Patent Office. (r) 

All such specifications are to be written bookwise upon a 
sheet or sheets of parchment, each of the size of twenty-one 
inches and a half in length by fourteen inches and three- 
fourths of an inch in breadth ; the same may be written upon 
both sides of the sheet, but a margin must be left of one inch 
and a half on every side of each sheet.(«) 

22. The petitioner is required by the Act to leave an extra 
copy of any drawings to which reference is made in the 

6pecification.(0 

The drawings accompanying the specification are to be 
made upon a sheet or sheets of parchment, each of the size 
of twenty-one inches and a half in length, by fourteen inches 
and three-fourths of an inch in breadth ; or upon a sheet or 
sheets of parchment each of the size of twenty-one inches 
and a half in breadth, by twenty-nine inches and a half in 
length, leaving a margin of one inch and a half on every side 
of each sheet. (t«) 

The Commissioners recommend applicants and patentees to 
make their elevation drawings according to the scale of one 
inch to a foot. 



t 



r) Order of Lord St. Leonards, 1852, 1. 

'«) Order of Lord St. Leonards, 1852, 2. 
(t) Stat. 15 & 16 Vict. cap. 83, s. 28. 
(«) Order of Lord St. LeonardB, 1852, 3. 



HODE OF PROCEEDING TO OBTAIN LETTERS PATENT. 57 

23. Every invention protected by reason of the deposit of 
a complete specification, shall be forthwith advertised in the 
London Gazette; and the advertisement shall set forth the 
name and address of the petitioner, the title of the invention, 
the date of the application, and that a complete specification 
bas been deposited, {x) 

SECTION IV. — PREFERENCE TO THE LAW OFFICER, NOTICE OF 

OBJECTION, HEARING, ETC. 

24. The applicant for letters patent, so soon as he may 
think fit after the invention shall have been provisionally 
protected under this Act, or where a complete specification 
has been deposited with his petition and declaration, then, so 
soon as he may think fit after sach deposit, may give notice, 
in writing, at the ofiice of the Commissioners, of his intention 
of proceeding with his application for letters patent for the 
said invention, (y) The certificate of notice to proceed is 
subject to a stamp-daty of £,5.(^z) 

25. The application shall then forthwith be advertised in 
the London Gazette; and the advertisement shall set forth 
the name and address of the petitioner, and the title of 
his invention, and that any persons having an interest in 
opposing the application, are to be at liberty to leave par- 
ticulars, in writing, of their objections to the application, 
at the ofiice of the Commissioners, within twenty-one days 
after the date of the Gazette in which such notice is 
issued, (a) 

26. As soon as the time for the delivery of objections shall 
have expired, the provisional specification, or complete speci- 
fication, as the case may be, and particulars of objection, shall 
be referred to the law ofiicer to whom the application has 
been referred, {h) This is termed the second reference. 

The following fees are payable to the law officers and 
their clerks in cases of opposition :(c) — 

{x) First set of Rules, 1852. 

(y) Stat. 15 & 16 Vict. cap. 83, s. 12 ; first set of Rules, 1852, No. 5. 

{z) Stat. 16 Vict. 

iaS Stat. 15 & 16 Vict. cap. 83, s. 12 ; first set of Rules, 1852, No. 5. 

\b) Stat. 15 & 16 Vict. cap. 83, s. 13. 

(c) Order of the Lord Cbancellor and M. R. 1852. 
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By the person opposing the grant of letters patent. 

£. $, d. 

To the law officer 2 12 6 

Tohisclerk 12 6 

To his clerk for sammons . . . . ..050 

The foregoing fees are paid at the office of the law officer, 
at the time of the hearing of the case of opposition. 

Bj the petitioner on hearing the case of opposition. 

£. «. d. 

To the law officer 2 12 6 

Tohisclerk 12 6 

To his clerk for summons . . . . ..050 

The fees above mentioned mnst be paid by the petitioner 
at the time of taking ont the summons for hearing the objec- 
tion to the patent. 

27. The petitioner, or his agent, then sends a copy of the 
summons by post to the party opposing, or to his agent. 
Sending the summons by post to the address given by the 
party opposing, in his particulars of objections, is sufficient 
service. If the party opposing does not appear at the time 
appointed by the law officer, the applicant will be heard in 
his absence. 

28. Up to the present time, January, 1852, it has been the 
custom in all cases to hear each party in private ; but as the 
petitioner is now protected from the date of the deposit of a 
sufficient specification, it may sometimes be convenient to 
depart from this practice, in case of concurrent applications, 
where both parties have deposited specifications. 

29. As the provisional specification is not open to inspeo* 
tion till the expiration of the period of protection, there will 
be probably but few effectual oppositions, when the invention 
is only provisionally protected. In case of applications by 
rival inventors, it does not seem clear whether, under the 
new Act, the first inventor or the first applicant is to have the 
patent. ((3?) No patent, however, could be had, except in case 
of fraud, on any application first made after the deposit of a 
complete specification by a rival inventor. 

The law officer will not go into any questions of utility. 
If there is any considerable doubt as to whether two inven- 

(d) See 8amuda*» patent, 5 Law Times, 141. 



MODE OF PROCEEDING TO OBTAIN LETTERS PATENT. 59 

tions are distinct, the law officer will not decline to issue his 
warrant, but leave the matter to be afterwards determined by 
a court of law. (e) 

No warrant will be granted for the sealing of any patent 
which contains two or more distinct substantive inven- 
tions. (/) 

30. In case of any application for letters patent for any 
invention, and the obtaining upon such application of provi- 
sional protection for such invention, or of protection for the 
same, by reason of the deposit of a complete specification in 
fraud of the true and first inventor, any letters patent granted 
to the true and first inventor of such invention shall not be 
invalidated by reason of such application, or of such provi- 
sional or other protection, or of any use or publication of the 
invention subsequent to such application, and before the 
expiration of the term of such provisional or other protec- 
tion.(^) 

31. In some cases it may be necessary to get rid of the 
temporary privilege obtained by the deposit of a complete 
specification in fraud of the true inventor. Her Majesty, by 
warrant under her royal sign manual, may direct any com- 
plete specification, filed under the provisions of the Act, and 
in respect of the invention described, in which no letters 
patent may have been granted, to be cancelled, and thereupon 
the protection obtained by the filing of such complete speci- 
fication shall cease. (A) The Act does not say how these 
warrants, under the sign manual, are to be obtained by an 
opposing petitioner, whether on the certificate of the Attorney- 
General, or by petition to the Lord Chancellor. As what is 
to be done is not merely a refusal to grant something, but in- 
volves the destruction of an existing right, it would seem 
that the sentence of a Court is necessary. 

32. It shall be lawful for the law officer to whom any ap- 
plication for such letters patent is referred, if he see fit, by 

(e) See Report on Patents, 1851, 385, M. R. and Solicitor-General ; 
see in the matter, of Cutler* $ patent, Webst. P. C. 426; ex parte Fox ^ 
Wehst P. C. 431 ; 1 Yesey & Beames, 67, S. C. ; see the recital in the 
warrant, poett Appendix. 

Cf) Second set of Rules, 1852, rule 7, ante^ p. 6. 

Of) Stat. 15 & 16 Vict. cap. 83, s. 10. 

(A) Stat. 15 & 16 Vict. cap. 83, 8. 16. 
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certificate under bis hand, to order by or to wbom tbe costs 
of any bearing, or inquinr upon any objection, or otherwise 
in relation to tbe grant of such letters patent, or in relation 
to tbe provisional or other protection acquired by tbe appli- 
cants under this Act, shall be paid, and in what manner, and 
by wbom such costs are to be ascertained ; and if any costs 
so ordered to be paid, be not paid within four days after the 
amount thereof shall be so ascertained, it shall be lawful for 
such law officer to make an order for the payment of the 
same ; and any such order may be made a rule of one of Her 
Majesty's Superior Courts in Westminster or Dublin, and 
may be recorded in the books of Council and Session in Scot- 
land, to the effect that execution may pass thereon in common 
form.(t) 

33. It would seem that an order for making the order of 
the law officer for costs, a rule of court, may be obtained from 
a judge at chambers. A rule for such purpose would be 
absolute in the first instance, {k) Probably the costs of 
making the order a rule of court may be included, if an affi- 
davit is made that the order has been served on the party 
and disobeyed.(/) 

SECTION Y. — ^WARRANT OP LAW OFFICER FOR SEALING 

PATENT. 

34. It shall be lawful for the law officer after such hearing, 
if any, as he may think fit, to cause $i warrant to be made 
for the sealing of letters patent for the said invention, and 
such warrant shall be sealed with the seal of the commis- 
sioners, and shall set forth the tenor and effect of the letters 
patent thereby authorized to be granted ; and such law officer 
shall direct the insertion in such letters patent of all such 
restrictions, conditions, and provisions as he may deem usual 
and expedient in such grants, or necessary in pursuance of 
the provisions of this Act, and that the said warrant shall be 
for the making and sealing of letters patent under this Act, 
according to the tenor of the said warrant, (m) 

'0 Stat. 15 & 16 Vict. cap. 83, s. 14. 
[k) See Wilson v. Northrop, 2 C. M. & R. 326. 
/) See Chitty's Archb. 1441. 
[m) Stat. 15 & 16 Vict. cap. 83, a. 15. 
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There is no appeal from a decision of the Attorney- Gene- 
ral refusing to grant his warrant for a patent. (n) 

A Btamp-dntj of £5 must be paid upon the warrant. 

SECTION VI. OPPOSITION AT GREAT SEAL. ^PREROGATIVE 

OF THE CROWN. 

35. By Stat. 15 & 16 Vict. cap. 83, s. 15, the Lord 
Chancellor shall exercise such powers, authority, and dis- 
cretion in respect to the said warrant, and the letters patent 
therein directed to be made under this Act, as he now 
has and might now exercise with respect to the warrant for 
the issue under the great seal of letters patent for any inven* 
tion, and with respect to the making and issuing of such letters 
patent. 

36. By Stat. 15 & 16 Vict. cap. 83, s. 16, it is pro- 
vided, that nothing therein contained shall extend to abridge 
or affect the prerogative of the Crown in relation to the 
granting or withholding the grant of *any letters patent ; 
and it shall be lawful for her Majesty, by warrant under 
her royal sign manual, to direct the law officer to withhold 
such warrant as aforesaid, or that any letters patent for the 
issuing whereof he may have issued a warrant as aforesaid 
shall not issue, or to direct the insertion in any letters patent 
to be issued in manner therein provided of any restrictions, 
conditions, or provisoes which her Majesty may think fit, 
in addition to, or in substitution for any restrictions, con- 
ditions, or provisoes which could otherwise be inserted 
therein under this Act : and it shall also be lawful for her 
Majesty by like warrant to direct any complete specification 
which may have been tiled under the provision hereinbefore 
contained, and in respect of the invention described, in which 
no letters patent may have been granted to be cancelled, and 
thereupon the protection obtained by the filing of such com- 
plete specification shall cease. 

37. The Lord Chancellor may at any time refuse to affix 
the great seal. Persons interested in opposing the grant of a 
patent have a right to oppose ; but opposition at this stage is 
discouraged, on account of the expense. 

(n) In the matter of Cutler' 9 patent, Webst. P. C. 424. 
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38. Eyerj application to the Lord Chancellor against, or 
in relation to the sealing of letters patent, shall be by notice ; 
and such notice shall be left at the Commissioners' office, and 
shall contain particulars in writing of the objections to the 
sealing of sach letters patent, (o) 

When the warrant for the patent, according to the old 
practice, came to the Great Seal Office, notice was sent to the 
party who had entered the caveat. As he had already had. 
an opportunity of opposing the patent, no more time waf 
allowed him to give notice of opposition than was reasonably 
necessary to enable him to do so. Two clear days were 
considered sufficient for a person living at a distance from 
London. If in answer to the notice he stated his intention 
to oppose, the applicant for the patent presented a petition 
to the Lord Chancellor, praying that the caveat might be 
discharged and the patent sealed. 

The allegations in the petition were verified by affidavit. 
The petition and affidavits were lodged in the Great Seal 
Patent Office. The petition was put in the paper for the next 
petition-day. Two clear days' notice of the hearing was 
given to the party opposing, who might lodge affidavits in 
answer to those of the applicant. 

Office copies of affidavits may be obtained by either party 
at the Great Seal Patent Office. They will be charged for 
at the rate of twopence, to be paid by stamps, for every ninety 
words, (jt?) 

39. It seems to have been the practice, where the objector 
has not been previously heard before the Attorney or Soli- 
citor-General, for the Lord Chancellor, for his own informa- 
tion, to refer it to the Attorney-General, to inquire and 
report whether the letters patent ought to issue. (^) When a 
hearing before the Attorney or Solicitor- General has taken 
place, the Lord Chancellor will refer it to him for informa- 
tion as to how the matter stood when it left his office. (r) 

Two persons severally applied for patents for the same 
invention ; the Solicitor-General reported in favour of both of 
them. The Lord Chancellor referred it back to the Solicitor- 
Co) Order of Lord St. Leonards, 1852. 
(p) Rules, 1852 ; stat. 16 Yict. 
Iq) Cutler's patent, Webst. Pat. C. 418. 

(r) Ex parte Hensotij re Alcocky Webst. P. C. 432. He Prosser^s 
patent ; re Pinkti8*s patent, 4 Law Times, 409. 
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General, to report whether the patents clashed, and if so, who 
was the first inventor, not who first presented the petition. («) 

40. The question before the Lord Chancellor is, whether 
there is sufficient reason for not affixing the great seal, whe- 
ther he can see that the Crown has been deceived. He will 
not enter into any very particular inquiry whether the in- 
Tention is useless. If he thinks it, or any part of it, new, 
and the subject of a patent, he will not refuse to affix the 
great 8eal.(^) If there is any clause in the patent which 
Uie Lord Chancellor thinks improper, he will not seal it.(tt) 

41. When the report of the law officer, to whom the 
matter is referred, is unfavourable to the petitioner, a second 
petition may be presented, supported by affidavits setting out 
the fi&cts, and excepting to the report of the law officer, and 
npon that the Chancellor will adjudicate. (a?) 

Where the evidence, as to who was the original inventor, 
was very conflicting, the Solicitor-General reported, that the 
whole of the questions between the parties had better be 
oonsidered in a court of law, and recommended that both 
patents should be sealed. The Lord Chancellor said, there 
most be a very strong case after that to prevent either patent 
passing the great 6eal.(y) 

42. Costs may be given for or against the parties opposing, 
at the discretion of the Court. In one case where he thought 
the opposition not unreasonable, Lord Eldon refused to give 
costs. (j2r) Since it has been the practice to give them, 
oppositions at the great seal have been much less frequent. 

It has been considered not a reasonable ground of opposi- 
tion, that the party entering a caveat thinks that the appli- 
cant cannot carry out his invention without using some 
patent of the party opposing, (a) 

The taxation of costs in the absence of any special direc- 

(«) Be Gfifitha* patent, re Samuda'e patent, 5 Law Times, 141. 

(/) Cutler's patent, Webst. P. C. 418. Ex parte Daly, Vera. & 
Scriven, 499 ; S. C. Webst. P. C. 432. 

(«) Ex parte Heathcoie^ in re Lacy, Webst. Pat. Ca. 431 ; S. C. Rep. 
1829, 202. Ex parte O'Reilly, 1 Vesey, 112. 

{xS Cuiler'i patent, Webst. P. C. 410. 

hn Re Prosser'e patent, re Pinkue's patent, 5 Law Times, 189. 

(z) Cutler' 9 patent, Webst. Pat. Ca. 430 ; S. C. 4 Mylne & Craig, 
510. In re Alcock, 4 M. & C. 511. Ex parte Fox, 1 V. & B. 67. 

(a) Proseer's patent, 5 Law Times, 189. 
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tions will be conducted in the ordinary manner, and upon the 
same principles on which the taxation of costs in a chancery 
suit, between party and party proceeds. (5) 

The Lord Chancellor has only jurisdiction to give the 
costs. An order for the costs, charges, and expenses of and 
occasioned by the caveat and opposition, is erroneous. (<;) 

SECTION VII. THE LETTERS PATENT. 

43. By Stat. 16 Vict., which repeals stat. 15 & 16 Vict. 
cap. 83, s. 17, all letters patent for inventions granted 
under the provisions of the Patent Law Amendment Act, 
1852, except in the cases provided for in the fourth sec- 
tion, shall be made subject to the condition that the same 
shall be void, and that the powers and privileges thereby 
granted shall cease and determine at the expiration of three 
years and seven years respectively from the date thereof, 
unless there be paid before the expiration of the said three 
and seven years respectively, the stamp-duties in the schedule 
to that Act annexed, expressed to be payable before the 
expiration of the third year and the seventh year respectively; 
and such letters patent, or a duplicate thereof, shall be stamped 
with proper stomps, showing the payment of such respective 
stamp-duties, and shall, when stamped, be produced before 
the expiration of such three years and seven years respec- 
tively, at the office of the Commissioners, and a certificate of 
the production of such letters patent, or a duplicate, stamped, 
shall be indorsed by the clerk of the Commissioners on the 
letters patent or duplicate, and a like certificate shall be 
indorsed upon the warrant for such letters patent filed in the 
said oflice. 

44. By 15 & 16 Vict. cap. 83, s. 18, the Commissioners, so 
soon after the sealing of the said warrant as required by the 
applicant for the letters patent, shall cause to be prepared letters 
patent for the invention according to the tenor of the said war- 
rant, and it shall be lawful for the Lord Chancellor to cause 
such letters patent to be sealed with the great seal of the United 
Kingdom ; and such letters patent so sealed shall extend to 
the whole of the United Kingdom of Great Britain and Ire- 

{b) Older* 8 patent, 4 Mylne & Craig, 510. 
(e) Coatea'ti patent, 10 L. J. n.s. Cby. 248. 
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land, tlie Channel Islands, and the Isle of Man ; and in case 
each warrant so direct, such letters patent shall be made 
applicable to her Majesty's colonies and plantations abroad, or 
6uch of them as may be mentioned in such warrant, and such 
letters patent shall be valid and effectual as to the whole of 
such United Kingdom, and the said islands and isle, and the 
«aid colonies or plantations, or such of them as aforesaid ; and 
shall confer the like powers, rights, and privileges, as might, 
in case this Act had not been passed, have been conferred by 
several letters patent of the like purport and effect, passed 
under the great seal of the United Kingdom, under the seal 
appointed to be used instead of the great seal of Scotland, 
and under the great seal of Ireland respectively ; and made 
applicable to England, the dominion of Wales, the town of 
Berwick-upon-Tweed, the Channel Islands, and Isle of Man, 
and the said colonies and plantations, or such of them as 
aforesaid, to Scotland and to Ireland respectively, save as 
herein otherwise provided. Provided always, that nothing in 
this Act contained, shall be deemed or taken to give any 
effect or operation to any letters patent to be granted under 
the authority of this Act in any colony in which such, or the 
like letters patent, would be invalid by the law in force in 
the same colony for the time being. 

SCOTLAND. 

45. By stat. 15 & 16 Vict cap. 83, s. 18, it is provided, 
that a transcript of the letters patent shall, so soon after 
the sealing of the same^ and in such manner as the Com- 
missioners shall direct, be transmitted to the Director of 
Chancery in Scotland, and be recorded in the records of 
Chancery in Scotland, upon payment of such fees as the Com- 
missioners shall appoint, in the same manner, and to the same 
effect in all respects as letters patent passing under the 
seal appointed by the treaty of Union to be used in place of the 
great seal of Scotland, have heretofore been recorded ; and 
extracts from the said records shall be furnished to all parties 
requiring the same, on payment of such fees as the Commission- 
ers shall direct, and shall be received in evidence in all courts 
in Scotland, to the like effect as the letters patent themselves. 

See rules for the regulation of the office in Appendix. 

F 
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IRELAND. 

46. By section 29, the Commissioners shall cause a 
transcript of the said letters patent to be transmitted for en- 
rolment in the Court of Chancery, Dublin, and shall cause 
the same to be enrolled therein ; and the transcript or exem- 
plification thenceforward shall have the like effect to all 
intents and purposes as if the original letters patent had 
been enrolled in the Court of Chancery in Dublin, 

See rules in Appendix. 

The effect of the above provisions is to make the patent for 
each kingdom distinct from that for either of the others, so 
that a judgment given against the English patent will not 
affect the Scotch or Irish record of it, but each must stand or 
fall by itself. See sections 29, 35. 

THE COLONIES. 

47. At present no patents are granted for the colonies. 
Patents for the colonies have hitherto passed as English 
patents under the great seal. They have been granted 
either by including them in the English patent, or by an 
order in council extending the grant to certain colonies. (<;?) 
The custom has been to grant a privilege through the Privy 
Council, enabling patentees in the Crown colonies to de- 
posit official copies, or authenticated copies, of the patent 
and specification, which are thereby made as good evidence 
in the colonies as the production of the originals. (^) This is 
necessary to enable the patentee to try questions of infringe- 
ment in the colonial courts. 

Patents may also be granted by acts of the colonial legis- 
latures. In Canada the cost is about £7.(/) 

It does not appear that there is any protection of patent 
property in the East-India possessions. (^) 

(d) Webst. Pat. Ca. 444, 448. 

(e) Report on Patents, 1851, 65, Carpmael. 
(/) Report on Patents, 1851, 98. 

\<g) Report on Patents, 1829, 102. 
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SECTION VIII. MISCELLANEOtS PROVISIONS. 

Time of applying for Seal — Proceedings in case of the 
Death of Applicant — New Letters Patent in case of loss 
— Antedating Letters Patent. 

48. By section 19 it is provided, that no letters patent, 
save as hereinafter mentioned in the case of letters patent 
destroyed or lost, shall issue on any warrant granted as 
aforesaid, unless application be made to seal such letters 
patent within three months after the date of the said warrant. 

49. By section 20 it is provided, that no letters patent 
(save letters patent issued in lieu of others destroyed or lost) 
shall be issued, or be of any force or effect, unless the same 
be granted during the continuance of the provisional protec- 
tion under this Act ; or where a complete specification has 
been deposited under this Act, then unless such letters patent 
be granted during the continuance of the protection conferred 
under this Act by reason of such deposit, save that where the 
application to s^ such letters patent has been made during 
the continuance of such provisional or other protection as 
aforesaid, and the sealing of such letters patent has been 
delayed by reason of a caveat or an application to the 
Lord Chancellor against or in relation to the sealing of such 
letters patent, then such letters patent may be sealed at such 
time as the Lord Chancellor shall direct. 

50. By section 21, where the applicant for letters patent 
dies during the continuance of the provisional protection, or 
the protection by reason of the deposit of a complete speci- 
fication (as the case may be), letters patent may be granted 
to the executors or administrators of the applicant during the 
continuance of the provisional or other protection, or at any 
time within three months after the death of the applicant, 
notwithstanding the expiration of the term of the provisional 
or other protection ; and the letters patent so granted shall be 
of the like force and effect as if they had been granted to the 
applicant during the continuance of the provisional or other 
protection. 

51. If the patentee dies after the sealing of the patent, 
the executor cannot file the specification. In most cases the 

F 2 
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patent will be irretrievably lost. Before the passing of the 
Act, if an inventor died, his executor might have taken out 
the patent ; and in some cases, on special application, an ex- 
tended period appears to have been allowed for enrolling the 
specification, — in one case eighteen months. (A) 

If the patentee died after the sealing of his patent, but 
before he had signed and acknowledged his specification, the 
patent was lost, but the executor might have taken out a 
new one if the secret had not got abroad. 

52. By section 22, in case any letters patent shall be de- 
stroyed or lost, other letters patent of the like tenor and 
effect, and sealed, anil dated of the same day, may, subject to 
such regulations as the Commissioners may direct, be issued 
under the authority of the warrant in pursuance of which 
the original letters patent were issued. 

This provision is rendered necessary by sect. 27, which 
provides that no enrolment shall be necessary. With regard 
to patents under the new Act, there is no record in the Court 
of Chancery of which a constat or exemplification could be 
given, under the provisions of 1 3 Eliz. cap. 6, to prove the 
grant in case of the loss or destruction of the original letters 
patent, (i) 

53. By section 23, any letters patent to be issued in pur- 
suance of this Act may be sealed and bear date as of the day 
of the application for the same ; and in case of such letters 
patent for any invention provisionally registered under the 
" Protection of Inventions Act, 1851," as of the day of such 
provisional registration, or, where the law officer to whom the 
application was referred, or the Lord Chancellor, thinks fit 
and directs, any letters patent may be sealed and bear date as 
of the day of the sealing of such letters patent^ or of any 
other day between the day of such application or provisional 
registration and the day of such sealing. 

Before this enactment, letters patent could not have been 
sealed as of a day before the date of the delivery of the war- 
rant for the patent to the Lord Chancellor.(i^) Hitherto, 

(h) Darcy*8case, Nov. 1828 ; Report on Patents, 1829, 24, 26, 37, 86. 

(t) As to a constat or exemplification of a record, see 5 Co. Rep. 
53 d, 54 a. Pace's case. 

(*) Stat. 18 H. 6, cap. 1 ; see Cutler* 8 patent ^ Webst. P. C. 430 ; and 
cases in note. 
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where by reason of a caveat at the great seal delay has taken 
place in the sealing of letters patent, they have been generally 
sealed as of the day of the receipt of the privy seal bill. 

54. By section 24, any letters patent issued nnder this 
Act, sealed and bearing date as of any day prior to the day 
of the actual sealing thereof, shall be of the same force and 
validity as if they had been sealed on the day as of which 
the same are expressed to be sealed and bear date : provided 
always, that save where such letters patent are granted for 
any invention in respect whereof a complete specification has 
been deposited upon the application for the same under this 
Act, no proceeding at law or in equity shall be had upon 
such letters patent in respect of any infringement committed 
before the same were actually granted. 

55. By section 52, letters patent may be granted in re- 
spect of applications made before the passing of this Act, in 
like manner and subject to the same provisions as if this Act 
had not been passed. 

56. Stat. 15 & 16 Vict, cap- 83, s. 53, and stat. 16 
Vict. cap. , s. 4, provide for the granting of letters 
patent for England, or Ireland, or Scotland, where patents 
have been granted for one or more of the three kingdoms 
before the passing of the first-mentioned Act. No such 
letters patent can be granted if the patent is already specified, 
or the invention used or made public in either of the three 
kingdoms. 

57. By stat. 16 Vict. cap. , s. 7, the conditions con- 
tained in letters patent granted under the Patent Law Amend- 
ment Act, 1852, and before the passing of that Act, are to 
be deemed complied with on payment of the stamp-duties 
which would have been required had the letters patent been 
granted after the passing of that Act. The provision requir- 
ing indorsement on the letters patent or a duplicate, and on 
the warrant of a certificate of the production of the letters 
patent, properly stamped, is to be applicable in the case of 
such letters patent granted before the passing of the Act. 
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CHAPTER XL 



Title of Patent. 

1 . The title of the iavention in the patent most agree with 
the invention as claimed in the specification ; the language of 
the patent may be explained and reduced to a certainty by 
the specification, but the patent must not claim one thing, 
and the specification another, (a) 

2. It was stated to the Committee of 1829, that few things 
were more difficult than to prepare a title to a patent so that 
it might not be so clear as to caU the attention of rivals, and 
enable them to discover the subject, and not so obscure as to 
endanger the existence of the patent in a court of justice, as 
containing an imperfect definition of the invention described 
in the specification.(&) The grant of protection from the 
date of application, has now in a great measure removed this 
difficulty, (c) Still, however, an inventor is obliged to pre- 
pare the title of his patent before he can safely venture on 
trial of his invention. Material improvements may suggest 
themselves after the patentee has secured his right. The 
patentee may include such improvements in his specification 
if they are merely improved means of carrying the inven- 
tion into effect. If tbey are distinct inventions, an attempt 
to include them will avoid the patent. 

3. If the title is for one thing, and the specification 
describes another, ((;?) as a patent " for making white lead," the 
substance made being a white substance, like white lead, the 
patent is void, because there is no specification enrolled of 
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Epitome of the Law relating to Patents, by J. W. Smith, 19. 

Rep. on Patents, 1829, 19; perTindal, C.J. 8 Q. B. 1065. 
(e) Stat. 15 & 16 Vict. cap. 83, s. 8, &c. 
(d) Turner v. Winter, Dav. Pat. Ca. 145, 155 ; Webst. P. C. 77. 
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the invention protected by the patent. Where the title ne- 
oeesarily embraces more than the specification describes, the 
entire patent is void, because the entire discovery of all the 
things for which the patent is taken out, is the consideration 
for which the patent is granted by the Crown.(0) 

4. A patent is not void simply on the ground that its title 
is conceived in such terms as to be capable of comprising 
some other invention besides that described in the specifi- 
cation, in the absence of any proof of fraud upon the Crown.' 
Accordingly, the title of a patent being ^^ for improvements 
in carriages," where the invention was an improvement in Ger- 
man shutters, which are used in some kinds of carriages only, 
the Court held that the title might be taken to mean improve- 
ments in some kinds of carriages, and that the patent was 
valid.(/) 

The title should give some idea, and, as far as it goes, a 
true idea, of the invention ; it is sufi&cient if it be consistent 
with it. A title for " an improved application of air to fur- 
naces," is a good title of an invention for the use of heated 
air.(^} An invention of a means of giving paper, by the 
application of a certain composition, such a surface as renders 
the lines of copper-plate printing more distinct, is properly 
described as " an improvement in copper-plate printing.*'(A) 

The title of a patent was " for improvements in making 
bobbin-net lace." The invention was a mode of making spots 
in it. Held good.(i) 

Patent for ^' improvements in the manufacture of plaited 
&brics/' The invention was of a single improvement, by a 
combination of processes in the mode of manu£Ekcturing them. 
Held not to be an inconsistency invalidating the patent. (A;) 

5. The judgment of the Court of Queen's Bench, that a 
patent might be void, if the vagueness of the title was such as 

(e) Bloxam ▼. Elaee, 6 B. & C. 169; Cook ▼. Pearce, 8 Q. B. 
1063, Tindal, C.J. ; Jessop's case, 2 H. Black. 476, 489 ; Hew ▼. 
Wheeler, 2 B. & A. 345 ; Morgan ▼. Seaward, 2 M. & W. 544. 

(/) Cook y. Pearce, 8 Q. B. 1044 ; see Macalpine ▼. Mangnall, 3 
C. B. 512. 

(jg) Neihon ▼. Harford, Webst. Pat. Ca. 333, Lord Abinger. 

(h) Sturtz y. De la Rue, 5 Russ. 322. 

(t) Fisher ▼. Dewick, 8 Q. B. 1036, stated by Sir F. FoUock. 

(k) Nickels ▼. Haslam^ 7 M. & G. 378 ; see also Beard ▼. Egeriofif 
3 C. B. 122 ; Reg, ▼. Mill, 10 C. B. 379. 
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not to disclose or point out the particular improvements for 
which the patent was obtained, was overruled in the Exchequer 
Chamber. (/) 

The title appears to have been formerly looked at with 
considerable strictness. Metcalfe's patent was repealed, be- 
cause a hair- brush, made with clusters of bristles of unequal 
length, was described in the title as " a tapering brush.**(«i) 

Lord Cochrane's patent for " an improved method of 
lighting cities, towns, and villages," the invention being an 
improved lamp, particularly applicable to lighting streets, was 
held bad.(n) 

So Wheeler s patent for " a new method of drying and pre- 
paring malt ; '* the invention being a method of roasting it 
after it was made, for the purpose of colouring beer.(o) 

6. The title need not suggest the purpose of the improve- 
ments ; but if a purpose is suggested, to which the invention 
proves not to be applicable, the patent is void.(jt>) 

Mr. Sweet, referring to the judgment of Mr. Baron Parke 
in Morgan v. Seaward^ recommends the avoidance of the 
word " improvement," both in the title and specification, by 
way of caution ; stating at the same time, that its absence 
would probably not save a patent, if the invention claimed 
in it was useless, (y) 

7. Vagueness of title is an objection that may be taken on 
the part of the Crown before it grants the patent. (r) Should 
the title of a patent, applied for under the recent Act, appear 
too large or insufficient, the law officer to whom the appli- 
cation for the patent is referred, may allow or require the 
same to be amended. (9) 

8. The patentee is bound in his specification to describe all 
the improvements in his indention which he may have made 
up to the time of filing his specification ; but in doing so, he 
must be very cautious not to include any invention which 
cannot be comprised under the title of his patent. Should he 

(0 Cookv. Pearee, 8 Q. B. 1044. 

(m) BejF V. Metcalfe, 2 Stark. N. P. C. 249. 

(n) Lord Cochrane v. Smethurst, 1 Stark. N. P. C. 205. 

(0) Rex ▼. Wheeler, 2 B. & Aid. 345 ; see 8 Q. B. 1060. 

{p) FeltonY, Greaves, 3 Car. &Pay. 611. 

(q) 7 Jarman, by Sweet, 503» 579. 

r) Cooky, Pearce, 8 Q. B. 1064. 

i) Stot. 15 & 16 Yict. cap. 83^ s. 8. 
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attempt to include a claim for such an invention in his speci- 
fication, the patent will be void. In Croll v. Edge^ the title 
of the patent was ^' for improvements in the manufjEicture of 
gas, and in the apparatus used when measuring and trans- 
mitting gas." The specification enrolled, recited a patent with 
a title ^^ for improvements in the manufacture of gas, and in the 
apparatus used therein^ and when transmitting and measuring 
gas." The invention, in addition to improvements in the mode 
of manufacturing and measuring gas, claimed a new mode of 
setting and manufacturing clay retorts. The patent was held 
void. The Court said, no one could doubt that the main 
claim of the specification was an improvement in the appa- 
ratus for manufacturing gas. No patent had been granted 
for that. They considered the enrolment of the specification 
as an attempt, either to remedy an oversight, or to extend 
the patent; and that the patentee had not specified the 
restricted patent which he had obtained. (^) 

9. Evidence of a design on the part of the inventor to 
choose a vague and general title, in order to avail himself at 
the time of filing his specification of an invention not dis- 
covered at the date of his patent, such invention being dif- 
ferent from that for which the patent was really taken out, 
would be evidence of fraud upon the Crown, and avoid his 
patent, (ee) 

10. Defects in the title may in some cases be cured by a 
disclaimer. (^) It seems that a disclaimer need not be 
expressly applied to the title. A disclaimer of certain parts 
of an invention seems to be a disclaimer of the title, so far as 
it is applicable to such parts, (y) 

11. Pleas, that the patentee did not particularly describe 
the nature of his invention ; and that the invention described 
is different from that for which the patent is granted, are 
proper to raise the question of the suflBiciency of the title. (4?) 
If the title is set out in the plea, it must be set out 
accurately. 

(0 Croll V, Edge, 19 Law J. C. P. 261 ; S. C. 9 C. B. 465. 
(u) See Cook v. Pearce, 8 Q. B. 1064. 
Ix) Stat. 5 & 6 Wm. 4, cap. 83, s. 1. Seepo«/. 
(y) Per Jervis, C.J. and Maule, J. 10 C. B. 390, 396, Beg, v. Mill, 
{z) Croll V. Edge, 19 Law J. C. P. 261 ; 9 C. B. 465 ; see Stead v. 
Caregt 1 C. B. 496. 
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CHAPTER XII. 

Specification. 

SECTION I. GENERAL RULES. 

The Language and Construction of the Specification, 

1. Every patent contaiDS a condition that it shall be void, 
if the patentee does not particularly describe and ascertain 
the nature of his invention, and the manner in which the 
same is to be performed, by an instrument in writing under 
his hand and seal, within a certain time named in the patent. 
This period is allowed to give him opportunities of perfecting 
his invention by experiments, and caiUng to his assistance the 
knowledge and experience of others, in order that he may 
make his specification as clear, correct, and comprehensive as 
possible. The object of the specification is to put the public 
in full possession of the invention, to the end that it may be 
generally exercised after the expiration of the period of pro- 
tection granted by the patent. (a) 

2. In preparing a specification, it is necessary to examine 
thoroughly the existing state of the art in which the invention 
is made, and all improvements and inventions which have 
from time to time been patented, either here or abroad, or 
otherwise made public in the United Kingdom or colonies ; to 
compare the new invention with all past knowledge on the 
subject, and to ascertain exactly in what the improvement con- 
sists. The patentee must then consider whether the invention 
is new in principle, that the claim may be made as large as 
possible, so as to prevent any adaptations of the principle by 
difierent machinery. If it is merely an old principle, carried 
out by new and improved machinery, the claim must be 

(a) Per Lord Mansfield, lAardet v. Johfuon^ Webst. Fat. Ca. 54, n. 
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restricted to that whicb is really new in the mode of working. 
The invention must be defined in the clearest and plainest 
terms which the subject admits of ; care being taken to avoid 
claiming principles which the patent does not show how to 
carry out into practice. The title of the patent must be 
looked to, that nothing may be claimed which does not fall 
within the terms of it. Nothing is to be claimed which is 
not new and useful. Yague generality must be avoided, lest 
something not new and useful should be embraced. The 
object and purpose of the patent should be stated, and care 
taken that purposes are not stated to which the invention is 
not applicable. No claim should be made for any invention 
not indicated by the provisional specification. 

3. The mode in which the invention is to be carried into 
practice is to be stated fully and fairly, in plain language, 
avoiding the use of terms which, even if scientifically correct, 
are not well understood in the trade to which the invention 
has reference. The best manner known to the patentee, of 
carrying out his invention at the date of filing his specifi- 
cation, should be stated ; any improvements made by him 
after the time of obtaining his patent, and before specifying, 
should be included. Processes, and the proportions of the 
ingredients of any composition, must be described with the 
greatest certainty which the subject may admit of. The uses 
of all, and any part of any machinery, should be stated, and 
all ambiguity should be sedulously avoided. 

4. No technical words are necessary to explain the subject 
of a patent. Objections merely formal do not afiect the sub- 
stantial merit of the patentee. The mere terms are not to 
be considered, but the real nature of the thing described. (^) 

The language of the specification is necessarily that of the 
fiictoiy; the technical terms and expressions of the workshop 
must be used, in order that workmen may understand the de- 
scription of the invention, (c) Mr. Spence says, "Where per- 
versions of the natural meaning of words exist in the particular 
trade at the date of the patent, it is not wise to manifest any 
fostidious disregard of them. It may be necessary some- 

(b) Lord Kenyon, Hombkncer y. Boulton and Watty 8 T. R. 98 ; 
Boulton and Watt ▼. BtUl, 2 H. Black. 475, 477 ; see Minter v. Mower, 
Webst. Pat. Ca. 141. 

(c) Carpmaers Law Reports on Patent Cases, Preface. 
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times to guard against any peculiar difficulties that may arise 
in ascertaining the true nature or character of the invention, 
owing to the use in the trade of terms or expressions in a 
peculiar technical sense, widely removed from that which is 
their ordinary and natural meaning."(6?) 

A specification may be correct, scientifically speaking, and 
yet fail to inform a workman, if the terms used are such as 
are not commonly known in trade. A specification stated, 
that there was to be added to size certain proportions of the 
finest and purest chemical white lead. It was proved that if 
a workman had gone to a chemist's shop, and asked for the 
finest and purest chemical white lead, the answer he would 
have received would have been that there was no such sub- 
stance known in the trade. He would then have been com- 
pelled to ask for the purest and finest white lead. The purest 
and finest white lead that could have been procured in Lon- 
don, would not have answered the purpose. The Court said, 
^^ The purest and finest chemical white lead must be taken to 
mean the purest and finest white lead usually gotten in 
the general market for that commodity. The public should 
have been warned, that what would be called very fine 
white lead, would not answer, but only white lead of a 
superlatively fine character.*'(^) 

5. A specification is not bad which is unintelligible to 
ordinary workmen, if it is only unintelligible because it uses 
scientific terms not understood by them. Lord Abinger said, 
" Where a specification uses scientific terms which are not 
understood, except by a person acquainted with the nature of 
the business, the specification is not bad because an ordinary 
man does not understand it, provided a scientific man does ; 
but where it does not profess to use scientific terms, and an 
ordinary man reading the specification is misled by it, it is 
not good."(/) 

6. Well-known machinery need not be described where 
the specification directs it to be used in carrying out the 
object of the paten t.(y) In a patent for the hot blast, it 

{d) Spence on Specifications, 137. 

(e) Sturtz y. De la Rue, 5 Russ. 327. This seems to have been a case 
of fraudulent concealment. See Report on Patents, 1829, 106. 
(/) Lord Abinger, Neilsony, Harford, Webst. Pat. Ca. 341. 
(^) Webst.' Pat. Ca. 110, CroitUy v. Beverley. 
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"was held tbat the specification need not describe any precise 
mode of heating air. Persons who are in the habit of con- 
structing heating aj^aratus, know the ordinary rules and 
common conditions to be attended to in heating air. It was, 
therefore, properly left to every one to do it in the way he 
might think best. (A) 

7. A specification need not contain everything at length 
relating to the subject-matter, but may refer to other public 
instruments, or to general sources of knowledge, which any 
person of reasonable skill or information on the subject may 
be fairly presumed to know. But it should not refer to par- 
ticular works, which a man may, or may not, possess. 

A patent and specification being recorded, are instruments 
of a public nature, of which every one is bound to take 
notice at his peril. Where a patent recited a former patent, 
and stated that the patentee had invented certain improve- 
ments in the former machine, for which improvements another 
patent was prayed, and the specification described and figured 
the whole machine as improved, it was held that the recital 
in the letters patent of the prior patent incorporated it, and 
that the insuflSciency of the specification of the second patent, 
which without such reference did not distinguish the old parts 
of the invention, was cured by reference to the first patent 
and specification, (i) 

8. It is said to be settled that a drawing alone may be a 
sufficient specification. (A;) But it is more convenient and 
usual to accompany the drawings by a description. Drawings 
are not necessary if the patentee so describes his invention as 
to enable artists to adopt it when the monopoly expires. If 
the specification can be made intelligible without them, there 
is no rule of law which requires models or drawings to accom- 
pany it.(/) If there are drawings, they are to be considered 
a part of the specification. The meaning of terms used may 
be narrowed and restricted by reference to the drawings, (m) 

9. The letters patent and specification are to be taken 
together as one instrument. The specification is always 

(h) The Househill Company y. Neilson, Webst. Pat. Ca. 687, 713. 

!«) Harmarv, Playne, 11 East. 105. 
*) Brunton v. Hawkes, N.P. 1 Carp. R. 410, Abbott, C.J. 
(I) Boultonand WatlY. Bull, 2 H. Black. 480. 
(m) Barber ▼. Grace, 1 Exch. 339. See farther, Bloxam y. Elsee, 
1 Car. & Payne, 558. 
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taken to be a declaration and explanation of tlie title, ascer- 
taining the nature of the grant to the patentee. By stating 
the object of the invention, the title may confine and limit 
the specification. The presumption is, that the claim is not 
larger than the title. (w) The construction of the patent to 
the extent of saying what the patent truly claims, is a matter 
of law. The Court, and not the jury, must say whether or 
not a patent is defective, from the patentee attempting to cover 
too much by his specification. 

The specification may be explained by evidence of the 
meaning of technical words. The meaning of the words of 
art, and phrases used in commerce, and any facts and cir- 
cumstances material to be considered for the purpose of ex- 
plaining the specification, must be left to the jury.(o) Then 
it is to be left to the jury, whether, according to their judg- 
ment, there is or is not a suflScient description of the inven- 
tion which the Court thinks is claimed. (;?) It is the duty 
of the jury to take the construction of the instrument from 
the Court. All questions arising on the face of the patent 
and specification, except those which relate to the explanation 
of the terms of art employed, such as questions arising on a 
comparison of different parts of the specification together, or 
of the patent and specification, are for the Court, (y) 

10. Patents are to be considered as bargains between the 
inventor and the public, to be judged of on the principle of 
keeping good faith, and to be construed as other bargains, (r) 
The Courts endeavour to deal fairly between the patentee 
and the public, reading the patent and specification so as to 
ascertain the meaning of the patentee, taking the whole toge- 
ther in a fair and candid spirit. They will not willingly de- 
prive inventors of the advantages which their own ingenuity 
and talents entitle them to receive, and certainly will not be 
by any means astute to pick holes in specifications, though 

(n) Crossley v. Beverley ^ Webst. Pat. Ca. 117 ; The HousehUl Com- 
pany V. Neibtont Webst. Pat. Ca. 678 ; Newton v. Voucher, 6 Exch. 
866. 

(o) The Househill Company y, Neilson, Webst. Pat. Ca. 678 ; Hill ▼. 
Thompson and Forman, 3 Mer. 626 ; Webst. Pat. Ca. 237, S. C. 

>) NeilsonY, Harford, Webst. Pat. Ca. 350 ; ib. 370. 

q) Derosne ▼. Fairie, Lord Abinger, N. P. Webst. Pat. Ca. 156. 

[r) Cartwright y. Amoit, Easter Term, 1800, Lord Eldon, cited 
11 East, 107 ; Rep. on Patents, 1829, 192. 
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ihey will take care that the discovery of the inventioD is 
fairly secured to the public, (s) 

11. Words are to be taken as used in their ordinary and 
popular sense, unless the usage of the trade has fixed a pecu- 
liar meaning on the terms, or the context necessarily gives 
another sense than the ordinary and popular sense. (^) Terms 
of art may be explained by evidence, and it is for the jury to 
say in what sense they are understood in the trade, (w) The 
question is how they would have been understood at the time 
of completing the specification. (^) The facts may be such, 
that, applying the specification to them, the words may be 
construed in some secondary sense. The specification of a 
patent for buttons claimed the use of .'' soft or organzine silk, 
80ch as is used in the weaving of satin." Coltman, J. having 
directed the jury, in answer to a question how they are to un- 
derstand the word '^ or," that unless the silk was organzine it 
•was not within the patent, the Court of Exchequer Chamber 
held, that he should have told the jury that " or " might be 
construed in the sense of "otherwise," instead of disjunctively, 
if organzine was the only silk used in the weaving of satin. (y) 

12. Tiie inaccurate use of a word, if what is intended is 
clear, will not vitiate a specification ; as the word " self-adjust- 
ing," in Minter s patent. So " baking" for " boiling," and 
*' discoloration " for discharge of colour. So the use of a 
French word having another meaning in English, as " vice" for 
screw. It would be otherwise if the meaning was not explained 
hj the context, or if the inaccurate expression could mislead. (;2;) 

SECTION II. — THE CLAIM. 

13. The object and purpose to which the patentee means 
to apply his patent should be kept distinct from that which is 

(*) Russell V. Cowley f Webst. Pat. Ca. 470 ; Neilson v. Harford^ 
Webst. P. C. 310 ; Wedlake v. Gardner, 7 Law Times, 283. 
(f) The Househill Company v. Neilson, Webst. Pat. Ca. 679. 

fu) DerosnsY. Fairie, Webst. Pat. Ca. 156, Lord Abinger, N. P. 
x) Heath ▼. Unwin, 13 M. & W. 593 ; Crossley v. Beverley, Webst. 
Pat. Ca. 107 ; per Alderson, Heath v. Unwin, 19 L. T. 275 16 Jur. 996. 
(y) Elliott Y. Turner, 2 C. B. 446. 

(z) Minter v. Mower, Webst. Pat. Ca. 141 ; Neilson v. Harford, 
Webst. P. C. 369 ; Bloaam v. Elsee, 1 C. & P. 558. 
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more properly the process by which the object is meant to be- 
attained. The mixing them together, and not keeping them 
separate and distinct, tends very much to obscurity in the 
specification, (a) 

The plan adopted in the specification in the Electric Tele- 
graph Company's patent for transmitting signals, was to give 
an account of the whole method of transmitting electric cur- 
rents for the purpose of giving signals, and the modes of 
giving those signals, specifying afterwards the parts claimed 
as improvements, and either expressly disclaiming or leaving 
unclaiihed the rest. In such a specification, the part which 
describes the matter claimed, is construed much more strictly 
than that which, though necessarily mentioned, is not spoken 
of as a new matter, or as the subject of the patent, but only as 
something known, and necessary to be referred to for the 
purpose of explaining the claim. The words "metallic cir- 
cuits" were construed to meau all circuits metallic, as far as 
it was material to the improvements claimed that they should 
be so. The Court would not construe the expression with 
more strictness and precision than was necessary to enable it 
to fulfil the purpose of explanation for which it was in- 
troduced, not so as to narrow the claim of the patentees to 
signals applied to circuits exclusively metallic. (J) 

14. The patentee must not claim anything not covered by 
the title of his patent. A patent was granted for certain 
improvements in the manu&cture of gas, for the purpose of 
illumination, and in the apparatus used for measuring and trans- 
mitting gas. The patent having claimed a new mode of manu- 
facturing and setting clay retorts, the patent was held void.(c) 

15. The specification must state truly the nature of the 
invention. A patentee having invented a new mode of com- 
bining cotton and silk in the making of lace, by his specifica- 
tion claimed the exclusive liberty of making lace composed 
of silk and cotton mixed, the same materials having been, 
previously to the date of the patent, used together. The patent 
was held void, (d) Where the invention is of a new com- 






Gibson and Campbell v. Brandy Webst. Pat. Ca. 629, Tindal, C.J. 

The Electric Telegraph Company v. Brett and Little^ 20 L. J. C. P. 
N. s. 123. 

(c) Croll V. Edgcy 19 Law J. C. P. 261 ; S. C. 9 C. B. 465. 
{d) EexY. Else, Webst. Pat. Ca. 76; 11 East, 109, S.C. 
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Unation of materials previoasly in use, the specification must 
deodrly express that the patent is in respect of such new 
oombination or application merely, and not lay claim to an 
original invention of the use of the materials. Supposing a 
pireriotts use to have existed in the case, the specification 
should recite, that the materials had been in part but im- 
pdToperly made use of, and claim the new mode of application 
aad use. (a) 

Bramab s invention of conducting a wire through a hollow 
tttbe in a water-closet, was very ingenious and perfectly new ; 
bat ihe patentee having claimed the whole, and not the 
peculiar improvement, the patent was held void.(/) One 
Williams added a pipe to supply air to an old stove : the 
specification having embraced the whole stove, the patent was 
held bad. (^) 

In Saunders v. Aston^ the invention was an improved 
button, in which the flexible shank was substituted for the 
metal shank, by the aid of a toothed metal collet. Neither 
^he button nor the flexible shank was new, and the operation 
of the collet was not claimed as the invention. (A) 

16. If a person who discovers the application of a principle, 
and also some mode of carrying that principle out in practice, 
80 as to attain a useful eflect, claims the application of the 
principle, he is entitled to protection against all other modes 
of carrying the same principle into practice for obtaining 
the same result. He is not bound to narrow his claim for the 
purpose of defeating his privilege. Forsyth, having in- 
vented and specified the means of exploding gunpowder by 
detonating-powder, and pointed out certain means by which 
the invention might be applied, was held entitled to the 
exclusive application of the detonating mixture as priming, 
whatever the construction of the lock by which it was dis- 
charged, (t) 

So Neilson, having discovered the principle, that air heated 

(e) Hillv. Thompson, Webst. P. C. 247. 

(/) Bramah v. Hardcastle, Holroyd on Patents, 81 ; Webst. P. C. 76. 

(pp) Williams Y, Brodie, Webst. P. C. 75. 

(h) Saunders Y. Aston, 3 B. & Ad. 881. 

(i) Forsyth v. Riviere, Webst. P. C. 97 ; per Lord Cottenbam, Neilson 
▼. Thompson, Webst. Pat. Ca. 283 ; Cochrane ▼. Braithwait, 1 Carp. R. 
493, N.P. ; Neilson y. Baird, Decisions of tbe Court of Session, 2nd 
series, vol. vi. 51. 

G 
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to a high temperature was very effective in blast-fomaces, 
embodied his principle, by directing that it should be heated 
in a separate vessel, intermediately between the blowing 
apparatus and the point where the air entered the furnace, {k) 
It was held not necessary that he should claim any particular 
form of vessel. 

Watt's patent merely claimed, in general terms, that the 
steam was to be condensed in vessels distinct from the cylin- 
ders, though occasionally communicating with them, without 
particularizing the size, shape, or mode of communication with 
the cylinder. The patent was held good by the Court of 
Queen's Bench, the Court of Common Pleas having been 
previously equally divided upon it. (I) 

1 7. But the patentee must be careful not to make his claim 
larger than his invention. A patent for a combination of 
materials and processes to form artificial stone, stated a 
method of making it, in the course of which alkali (American 
pearl-ash) was used, to be neutralized by acid (sulphuric acid). 
It stated that other alkalies and acids would answer, but none 
that the patentee had tried, so well as those named ; and 
claimed as the invention the processes of mixing the powdered 
materials, alkalies and acids, as described. It was proved, 
that some acids and alkalies would not answer the purpose : 
the Court said, if it was a claim of all alkalies and acids, it 
was bad, because some would not answer ; if it was a claim of 
those only which would produce the desired effect, it was bad, 
for not ascertaining them, (m) If the claim is too general, 

(*) Neilson v. Harford, Webst. P. C. 331, 372; S. C. 8 M. & W. 
806 ; Bu89ell ▼. CowUy, Webst. P. C. 463. 

(/) Homblower ▼. Boulton and Wait, 8 T. R. 95 ; Boulton and Wait 
V. Bull, 2 H. Black. 463. This case is of the highest importance, as 
first establishing that the wide application of a great principle may be 
the subject of a patent ; but the specification must by no means be taken 
as a model, notwithstanding the verdicts in the two cases here referred 
to. It is said that a latitude was given to Mr. Watt in favour of his great 
services, which the courts have never allowed in any other case, because 
they took it for granted, on very insufficient evidence, that the directions 
were such as to enable other persons to practise the invention ; but they 
were not so in fact. Those who wanted to practise the invention could 
not do it by that specification. It told them what they were forbidden to 
do during the term of the patent, but did not tell them how to do it. See 
Report on Patents, 1829, 31. 
. (m) Sievmt v. Keating, 2 Exdi. 772. 
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it precludes persons from working out inventions which have 
not been really made by the patentee, (ti) 

A patentee claimed specific machinery for giving a vibra- 
tory motion to the selvages of cloth, and went on to say, 
that it was not possible to state every method practicable in 
detail, but that it must be understood, that any mode of 
moving even one side or selvage of the cloth whilst the other 
remained stationary, would be considered an evasion, if for 
the purpose of drawing the threads into diagonal positions by 
mechanical means, instead of manual labour. It was urged 
that this claim was too large, (o) The test would seem to be, 
— ^Is the principle to be applied new ? If new, then the claim 
may be general, and will cover any mechanical means of 
producing the effect. If not new, if the same thing has pre- 
viously been done by manual labour, then a claim to do 
it by any machinery, being a claim for the machinery only, 
is bad. 

' 18. If a specification speaks of the future intentions of the 
patentee, that part of it is not necessarily to be treated as a 
claim, but may be considered, according to the language of the 
specification, as merely theoretical. Watt*s specification stated 
his intention, in some cases, to apply a degree of cold, not 
capable of reducing the steam to water, but of contracting it 
considerably, so that the engines should be worked by the 
alternate expansion and contraction of the steam, but stated 
no means by which the intention could be carried into effect. 
Rooke, J. thought that no action could be maintained in re- 
spect of that, for he could not anticipate the protection before 
he was entitled to it by practical accomplishment. (/?) 

1 9. Where the effect produced is some new substance, or 
composition of things, it should seem that the privilege of the 
sole working or making ought to be for such substance or 
composition, without regard to the mechanism or process by 
which it has been produced, which is subordinate to the main 
invention, viz. the new substance. (^) 

20. If the patentee claim a principle, while his invention 
is nothing more than an application of the principle by new 

(n) Rep. 1851, 96. 

(o) Mac Alpine ▼. MangnaU^ 3 C. B. 517. SeeWyeih v. Stone^ ante, 9. 
ip) Rooke, J. Boulton and Wait v. Bull, 2 H. Bl. 480. 
Xst) Per Eyre, C.J. BouUon and Watir. Bull, 2 H. BUusk. 492. 

G 2 
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machinery, his patent is bad. A patentee claimed the prin- 
ciple of introducing fuel at the lower part of the grate, in a 
perpendicular or oblique direction. The principle was not 
new. The patent was held bad, though the application of 
the principle, as described and invented, was new and useful, 
and might have been well claimed. (r) 

An inventor of a peculiar mode of connecting two retorts, 
used in the manufacture of sulphate of soda, muriatic acid, 
and chlorine, with each other, and with the whole apparatus 
for condensing, claimed '* the invention of two retorts worked 
in connection with each other." The use of two chambers 
with separate furnaces not being new, the Court held that 
the claim embraced too much.(«) 

A claim that the invention is the application of a self- 
adjusting leverage to the back and seat of a chair, whereby 
the weight on the seat acts as a counterbalance to the pres- 
sure on the back, is a claim of the principle. The claim was 
held bad, because it appeared that & chair, on the same prin- 
ciple, had been made and sold before ; although the operation 
of it was encumbered by additional machinery. Had the 
patentee rightly described his invention, and confined his 
claim to an improvement on such former mode of applying 
the principle, his patent might have been good.(^) 

21. If the invention is of a new combination of old parts, 
or a new process by means of such combination, the speci- 
fication will be bad if the parts are claitned separately. 

Where an invention did not consist of two distinct parts, 
but of a combination of old and new processes, and had in 
fact one entire single object only, namely, macerating flax, 
and spinning it, when macerated, by a machine, in which the 
drawing and retaining rollers were placed at a certain dis- 
tance from each other, the specification having claimed the 
processes separately, the patent was held yo\d.(u) 

22. When a person obtains a patent for a machine, con- 
sisting of an entirely new combination of parts, though all 

(r) Rex V. Cutler, 1 Starkie, 354. 

(8) Gamble v. Kuriz, 3 C. B. 425. 

(t) Minter v. Mower, 6 A. & E. 735 ; S. C. Webst. P. C. 142 ; see 
Jleg, ▼. Bynnerj 2 Law IHnies, 420. 

(w) Kay V, Marshall, 5 Bing. N. C. 492 ; Kay v. Marshall, M. R. 
1 Beav. 535 ; see Gibson v. Brand, 4 M. & 6. 179, 199. 
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tbe parts may have been uaed separately in former machines, 
the specification is correct in setting out and claiming the 
whole combination as the invention ; but if a combination of 
a certain number of the parts of a machine has previously 
existed in former machines, the patentee merely adding other 
combinations, the specification should only claim such im- 
provements, though the efiect produced be difi'erent through- 
out'. The combination of the parts before used should be 
disclaimed, and the claim restricted to the improvements 
invented. («) 

23. The invention must be described in such a manner as 
to lead people clearly to know in what the invention con- 
sists. (^) The specification must point out correctly what the 
invention is, in order that the public may know what is the 
prohibited manufacture. They are entitled to this know- 
ledge, in order that they may be saved inconvenience. If it 
is left ambiguous in respect of what the privilege is claimed, 
the patent is bad.(;er) Unlearned men look at the specifi- 
cation, and suppose everything they find there is new. If 
the whole is not new, it is hanging terrors over tbem.(a) 

24. The specification should clearly define the limits of 
the new invention, and strictly confine the claim to that 
which is really novel ; for if the patentee by his specifica- 
tion states simply the whole machinery which he uses, and 
claims the whole as new, and does not expressly or intel- 
ligibly restrict his claim to some particular part, or to the 
combination of the whole, his patent must be taken to be a 
patent for the whole and for each particular part, and will 
be void if any particular part turns out to be old, or the 
combination itself not new. (6) 

25. But it is not necessary that it should do so in express 
terms. In ascertaining whether a specification claims a combi- 
nation, or the whole and every part of a machine, the whole 
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[x) Bovill ▼. Moorei 2 Marsh, 211 ; see Allen y. Eawson, I C. B. 551. 

/) Morgan Y, Seaward, Webst. Pat. Ca. 173; Jupev, Pratt y Webst. 
P. C. 145; Holmes ▼. London and North' Western Railway Company, 
20LawTime8, 112, C.P. 

(z) Per Lord Cottenham, NeUeon y. Thon^son and Formant Webat. 
P. C. 283 ; Macfarlane v. Price, 1 Starkie, 199. 

(a) Bramah t. Hardcasth, Webst. P. C. 76, n. 

(b) Boffill Y. Moore, Dav. P. C. 361 ; per Lord Abinger, Carpenter 
T. Smith, Webtt P. C. 532 ; cited 5 Ezch. 322. 
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specification must be read together with candour and indnl- 
gence, to see what really is claimed and described as the in- 
vention ; it must be read as a person of ordinary understand- 
ing would read it, and not scanned, word by word, as a plea 
would be.(c) If, taking the whole specification together, 
and giving its words a fair and reasonable interpretation, the 
Court can see that the specification only claims the improve- 
ment on the old machine, it will be sufiicient.(</) 

Thus, if known machinery is referred to as such, is not 
described with particularity, and is spoken of or treated as 
well understood, while the new machinery is described in 
great detail, and from the object of the patent as stated, or 
any other expressions in tlie patent, the Court can see that 
the new machinery is distinguished from the old, the patent 
will be upheld. («) 

. 26. Evidence is not admissible to explain and support the 
patent, by showing what the specification claims as new. The 
nature of the claim must be determined by the specification 
alone. (/) 

SECTION III. DESCRIPTION OF THE MANNER IN WHICH THE 

INVENTION IS TO BE PERFORMED. 

27. The invention must be specified in such a way as that 
others may be taught to do the thing for which the patent is 
granted, for the end and meaning of the specification is to 
teach the public, after the term for which the patent is granted, 
what the art is. It must put the public in possession of the 
secret, in as ample and beneficial a way as the patentee him- 
self uses it. The patent is the reward for the patentee's dis- 
closure of his invention. Unless, therefore, the discovery be 
true and fair, or if the specification be in any material point 
false or defective, the patent cannot be supported.(^) 

28. If two or more inventions be comprised in one patent, 

(c) Sellers v. Dickinson, 5 Excb. 312. 

(d) MacAlpine v. Mangnally 3 C. B. 515. 

(e) Haworth v. Hardcastle, Webst. Pat. Ca. 484 ; 1 B. N. C. 182 ; 
Nickels v. J2om, 8 C. B. 679 ; see, as to the latter case, Reg, v. Nickels, 
Hindmarch on Patents, 186. 

(/) Nickels v. Ross, 8 C. B. 702, 722 ; Reg. v. Nickels, Hindmarch on 
Patents, 188 ; Macfarlane v. Price, 1 Starkie, 179. 
(g) Rex V. Arkwrighly Dav. Pat. Ca. 106, BuUer, J. 
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and either be insufficiently specified, the whole patent fEiils. 
If a person runs the hazard of putting two inventions into one 
patent, he cannot hold his patent unless each can be supported 
as a separate patent. (^) 

29. The description of the manner in which the invention 
is to be performed, must be such that if fairly followed out by 
a competent workman, without invention or addition, would 
produce the manufacture for which the patent is taken out.(i) 
In Arkwright's case, the specification described the several 
parts of improved machines for preparing silk, cotton, and 
wool for spinning. It did not describe the entire machines 
as pnt together. It was impossible to say how they were to 
be made. There were no sufficient directions to enable a 
workman to put the parts together. Witnesses proved it 
conld not be done from the written specification; that the 
machine in a complete state was easy to describe, but that if 
they had hit upon the same machiue as that invented, they 
should not have known it to be such from the written descrip- 
tion. (^) 

30. If a specification contain an untrue statement in a 
material circumstance, of such a nature that, if literally acted 
upon by a competent workman, it would mislead him, and 
cause the experiment to fail, the specification is bad and the 
patent is in validated. (/) 

Thus, if a whole class of substances are stated as fit to be 
employed in carrying out the invention, and one of the class 
will not answer, the patent will be avoided. A safety- fuze 
was to be made with a centre of gunpowder, or other proper 
combustible matter, prepared in the usual pyro technical man- 
ner of fireworks, for the discharge of ordnance. Had it been 
proved that port-fire would not have answered, the patent 
would have failed, (^n) 

If several modes of operation are described as a mode of 
welding tubes, by passing them between rollers over a man- 

(A) Morgan V, Seaward, Webst. P. C. 173. 

ii) Neilson v. Harford, Webst. P. C. 371 . 

(*) Rex^, Arkwriffhtf Dav. P. C. 106, 114. 

(/) Neilson v. Harford, Webst. P. C. 371 ; see Beard v. EgertOn, 
2 C. & K. ; S. C. 8 C. B. 201, 212, per Wilde, C.J. ; Turner v. Winter, 
Dav. Pat. Ca. 154 ; S. C. 1 T. R. 602. 

(m) Bickfbrdy, Skewes, Webst. P. C. 214 ; Id. B. 938 ; Stevens ▼. 
Keating, 2 Ezch. 778. 
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drel, and also throngh dies and over a mandrel, and either 
does ilot answer, the whole patent is bad, because a person 
reading the specification might be led to use machinery which 
would fail of its purpose, (n) 

31. Where the use of any substance in a particular state 
is directed, if an ordinary practical man cannot obtain it in 
that state, the specification must show him how to do so. The 
specification of a patent for refining sugar by filtration of the 
syrup of cane-juice through charcoal, made by the carboniza- 
tion of bituminous schistus, stated, that it was convenient, 
before the. carbonization, to separate the sulphurets of iron 
which were mixed with it. It was proved that sulphurets of 
iron were found combined mechanically with the ordinary 
bituminous schistus found in this country, and eridence was 
given to show that its presence was injurious. It was held to 
be incumbent on the patentee, either to show that the prC'^ 
sence of iron was not injurious, or that the schistus known 
in England could be used with advantage, or that the 
method of extracting the iron was so simple that a person 
ordinarily acquainted with the subject might remove it with 
ease.(o) 

32. It must enable a person reading it to construct a 
machine fitted for all the nseful purposes suggested. A spe- 
cification of a machine for sharpening knives and scissors, 
directed that the edges should be passed backwards and for- 
wards, in an angle formed by the intersection of two circular 
files. It stated that other materials might be used, according 
to the delicacy of the edge. It was proved that for scissors 
there ought to be one circular file, and a smooth surface, but 
two Turkey-stones might also succeed : the specification was 
held bad, as it neither directed the machine for scissors to be 
made with Turkey-stones, nor a circular file and a smooth 
surface. (;?) 

33. If the information communicated by the specification 
would be sufficient in all ordinary cases, or in such cases as 
are likely to occur, that is sufficient. The possibility of sug- 
gesting theoretically a case in which it would be impracticable 
to carry out the directions in the specification, if no such case 

(n) Reg. v. Cutler, 3 C. & M. 215. 

(o) Deroene ▼. Fairie, 1 C. M. & R. 476 ; Webet. P. C. 168. 

(jp) Felton ▼. Greavee, 3 C. & P. 611. 
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would be likely to occur in pTM(tiee.(q) The question left 
to the jurj by Baron Alderson in Morgan t. Seaward^ was^ 
^ If a man ordered a paddle-wheel with floats to be set a^ 
any angle likely to he required on entering and going out of 
the water, and vertical at the bottom, could an ordinary 
workman of competent skill execute the order by following 
the directions in the specification?" 

34. A defect in the specification will not be cured, though 
a man ordinarily acquainted with the particular trade, apply- 
ing his general knowledge to the description in the specifica- 
tion, would not be misled. This would be to support the spe- 
cification by a fresh invention, (r) A patent for dressing 
cloth directed the use of a hollow roller so contrived as to 
inclose the list, or forrel (the draughtsman having apparently 
confounded the forrel, or end, with the list, or selvage). 
Scientific witnesses having proved that they did not know how 
such a roller could be contrived, the patent was cancelled. («) 

35. Mere inaccuracy in a drawing may not be fatal. The 
whole specification must be read together, and such a con^ 
struction put upon it as will support the patent, if it can be 
fairly done. An ambiguous direction, which, if followed 
literaUy, would render the whole experiment fruitless, wiU not 
vitiate the patent, if, taking the whole specification together, 
it is capable of another sense, and a person of fair intelligence 
would not be misled by it.(^) 

36. Every specification must describe the invention in the 
clearest and most unequivocal terms of which the subject 
admits ; and if it appears that there is any unnecessary 
ambiguity affectedly introduced, or anything which tends to 
mislead the public, the patent is void. James's patent stated, 
that a 3rellow colour would be produced by calcining the lead 
alter the alkali had been separated from it, till it should 
acquire the colour wanted. It was proved to be necessary 
that the lead should be fused. It was said that the speci- 
fication directed the heat to be continued till the effect was 

{q) Morgan ▼. Seaward^ Webst. P. C. 180, Alderson, B. ; Neilwn 
V. Baird^ Decinons of the Court of Session, 2nd series, vol. yi. 51. 

(r) NeiUon ▼. Haxfird^ Webst. P. C. 371, Parke, B. ; see Morgim 
V. Seaward, Alderson, B. N.P. Webst. P. C. 176. 
Res y. FuueB, 1 Carp. R. 449. 
Beard ▼. Egerton, 8 C. B. 165. 
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produced. The Court said, it should have shown by what 
degree of heat the effect was to be produced. Fusion was 
not mentioned ; indeed, by mentioning calcination, it seemed 
that fusion was to be avoided, (ti) The patent was held bad. 

The specification of a patent for making seidlitz powders 
gave three distinct recipes for preparing the ingredients 
being three common processes for preparing well-known sub- 
stances, which might have been procured in any chemist's 
shop. Abbott, C.J., said, people were led to suppose a 
laborious process necessary to the production of common 
things. The public were misled by the specification, (t?) 

37. The patentee is bound to give to the public the most 
improved state of his invention. If he can make the article 
with cheaper or better materials than those specified, his 
patent is void, because he does not enable the public to 
derive the same benefit that he himself does.(^) If he with- 
holds any information that is of importance, his patent is 
avoided. Zinck had a patent for making verdigris. He 
was accustomed to put aquafortis into his boiler, but did not 
mention it in his specification. The aquafortis enabled him 
to make the verdigris with less labour. Gibbs, C. J., said it 
was a prejudicial concealment. (^) 

If in the description of the mode of carrying out the inven- 
tion, things are mentioned which are unnecessary, if they are 
thrown in for the purpose of puzzling people who read the 
specification, the patent is void.(y) 

In making steel trusses, the patentee was in the habit of 
using tallow in tempering the steel. Having omitted to state 
it in the specification, his patent was held void. (2;) 

The omitting to mention anything which the patentee 
knows to be useful, though it relates only to the degree of 
utility, as partitions in a cylinder for heating air for a hot- 
blast furnace, will be feital to a patent, (a) 

38. If the application of a principle is claimed, the speci- 

(tt) Turner ▼. Winter, Dav. P. C. 145; Galloway v. Bleadony 
Webst. P. C. 524, Tindal, C.J. 

(v) Savory v. Prt'cc, Ryan & Moody, 1. 

{w) Turnery, Winter, Dav. P. C. 154; S. C. Webst. P. C.81. 

(ic) Wood V. Zimmer, Holt's N. P. C. 60; Webst. P. C. 83. 

(yj Rex ▼. ArkwHght, Davies's Pat. Ca 118 ; Webst. P. C. 69. 

{z) Liardet v. Johnson, Bull. N. P. 76. See Morgan v. Seaward, 
per Alderson, B. Webst. P. C. 174. 

(a) Neilaon v. Harford, Webst. P. C. 337. 
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fication must point out at least one mode in which the in- 
vention can be carried into effect. If that is done, and the 
patentee honestly discloses the best mode with which he 
IS acquainted, and the apparatus so constructed is of some 
yalue, the specification is sufficient. The greatest improve- 
ments subsequently made will not affect its validity. The 
specification of a patent for the application of the hot blast 
to furnaces, the air under blast being heated at a particular 
stage of the process, not claiming any as the best contrivance for 
heating the air, but merely pointing out one which waa stated 
not to be material to the useful effect, was held to be good, 
though it turned out afterwards, that this form was very 
inferior to those which persons in the trade, using the inven- 
tion, ultimately adopted. The only question for the jury was 
held to be — ^will any contrivance which heats the blast pro- 
duce that beneficial effect ? Supposing the mode described 
not to be perfect in its details (in the case above mentioned 
the hot blast had a tendency to destroy the furnace, and the 
old dry twires in use at the time of its adoption), the ques- 
tion is, does the evidence show that without improvement the 
invention, as described, is of no practical utility 1(J>) 

39. If the patentee knows that any particular substance 
will not answer, he should say so, and not leave it to be 
inferred that it may be used. A patentee stated, that a cloth 
for conducting paper might be made of any suitable materia), 
but that he preferred it made of linen warp and woollen 
weft, knowing at the time that no other cloth would answer. 
The patent was held void.(c) 

40. The specification must embrace all the patentee's dis- 
coveries and improvements in the mode of carrying the in- 
vention into effect, up to the day of completing the speci- 
fication. («?) 

Time is allowed that the patentee may make experiments, 
and have an opportunity of calling to his assistance the know- 
ledge of others on points where his learning or practice &lls 
short. 

If a person, at the time of applying for a patent, has in his 

(b) The HousehUl Company v. Neilson, Ik J. C. Hope, Webst. P. C. 
694, 696. 

(c) Crompion v. IbboUon, Danson & Lloyd, 33 ; Webst. P. C. 83. 

(d) Jones v. Heaton, Webst. P. L. 137 ; Webst. P. C. 404, n. per 
Lord Mansfield. See Webst. P. C. 54, note e. 
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mind an inyention capable of pFoduciDg the proposed effect, 
and has brought it to a great degree of perfection, and after- 
wards, within the time allowed by the epecification, renders it 
more complete by the introduction of improved mechanical 
contrivances for carrying into effect the same principle in 
parts of his machine, that will not make the patent void. 
Not only is he at liberty to introduce these improvements into 
his specification, but it is his bounden duty to do so. A 
patent was obtained for a gas-meter. After the grant of the 
patent, and during the interval allowed for specifying, the 
patentee made an improvement in the manner of sealing the 
ends of the induction and eduction pipes, by buckets and 
hoods. The meter was merely rendered more complete by the 
introduction of improved machinery. It was held that the 
patentee was right in specifying this improvement. No 
deception was practised on the Cro^m because the inventor 
had discovered, and the intention of the Crown was to grant 
a patent for an improved gas apparatus, (d) We have already 
seen that no distinct substantive invention, made subsequently 
to the grant of the patent, can be included. 

41. The mode of operation must be ascertained with the 
greatest degree of precision that the subject reasonably 
admits of. A specification for the composition of a medicine, 
must state the proportions of the drugs employed. That of 
Dr. James's powder, for fevers, mentioned only the articles of 
which the powders were composed, and omitted to mention 
the relative proportions and quantity. No patent could stand 
on such a specification. (/) 

If a patent is for a particular combination of ingredients 
already in use, the relative proportioni^ and quantities should 
be ascertained. (^) 

42. If the patent is for a process, a certain and precise 
process must be described. It will be bad if it does not state 
for what length of time the process is to be continued, or give 
some other criterion for ascertaining when, or by what inten- 
sity of operation, the effect intended will be produced. (A) 

(e) Crotsley v. Beverley ^ "Webst. IP, C. 118, at Nisi Prius. 
(J) James* 8 patent, per Lord Mansfield, cited Webst. P. C. 54, note e, 
{g) Hill V. Thompson, 8 Tannt. 382 ; S. C. Webst. P. C. 243, 
citing ISnmer v. Winter, Webst. P. C. 77. 
(A) 2 B. & Aid. 353, Rex v. Wheeler. 
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But it IS sufficient if the process be described with sus 
much accuracy as the subject reasonably admits of, and if a 
criterion, the best according to the knowledge of the in- 
▼entor, is pointed out. In the patent for the daguerreotype 
process, in describing the second operation, the specification 
alleged that the time necessary for the operation could not be 
stated, because it depended upon several circumstances ; but 
there was a direction that the plate should be kept in the 
iodine box till it assumed a golden-yellow tint. The Court 
thought the direction sufficiently plain to be understood by an 
operator of fair intelligence.(t) 

43. Where a general rule is given for the proportions of 
the ingredients in a composition of matter, it has been held, 
in the Supreme Court of the United States, that the speci- 
fication may direct the use of other and variable proportions 
in exceptional cases, according to the quality of the ingre- 
dients employed, though the proportions can only l>e exactly 
known after the particular quaUties of the ingredients have 
been ascertained. If the qualities of the ingredients generally 
differ so widely that the rule given is of no value, or if the 
improvement cannot be used without ascertaining in every 
case by experiment the proportions to be employed, the 
invention is not patentable ; if otherwise, the specification is 
sufficiently certain. (^) 

44. The relative proportions of the parts of machinery 
should be pointed out. In Arkwright's patent, one pair of 
rollers appeared to be something smaller than the other, but 
how much, or what were to be the relative dimensions, the 
specification did not state. (/) There should be a scale or 
something to enable the workman to form an idea of the 
relative dimensions of the parts. So it seems that in the speci- 
fication of a patent for a screw propeller, consisting of sec- 
tions of a complete screw, the specification should define what 
section, as whether half or a sixteenth of an entire turn of 
the screw, is proper to be used.(m) 

45. If ingredients are directed to be used in a compo- 

(i) Beard v. Egerion, 8 C. B. 206, 216. 

(k) Wood ▼. Underhiilj 5 Howard's S. C. R. 1, cited Curtis on Patents, 
169. 
(/) Re3P V. Arkwright, Dav. P. C. 108, 112, 122. 
(m) See Lowe v. Perm, 7 Law Times, 203, Qt, B. 
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sition, and the articles which would probably be supplied to 
a purchaser at a shop in this country, as being those men- 
tioned, are inferior for the purpose of the patent, to others 
which are only ordinarily procurable abroad, the patentee in 
the specification should state where they are to be procured 
of the best description for the purposes of the patent, (n) 

46. A patent which casts upon the public the expense and 
labour of experiments and trial, is undoubtedly bad.(o) 
Artists of the same trade must be enabled to do the thing for 
which the patent is granted, without any new inventions or 
additions of their own.(^) If it be said that the mode of 
carrying out the process, though not ascertained, will be well 
and easily known to a person of competent skill, the inventor 
will not in reality have given any useful information to the 
public. 

The specification of a patent for paving-blocks in the form 
of two solid rhombs, placed one in front of each other in 
opposite directions, so that each side of one of the blocks was 
bevelled both outwards and inwards. The angle of the bevel 
was not stated. Lord Abinger said, unless the jury thought 
any angle less than a right angle be sufficient, the specifica- 
tion was bad, as experiments would be rendered necessary. (^) 

47. The specification ought to be framed so as not to call 
on a person to have recourse to more than the ordinary means 
of knowledge (not invention), which a workman of competent 
skill in his art and trade may be presumed to have. It may call 
upon him to exercise all existing knowledge common to the 
trade, but nothing more, (r) It need not be so circumstantial 
or so explanatory, that persons entirely ignorant of the ele- 
ments of the science to which the subject belongs, may thereby 
alone be able to learn and use the invention, nor, on the other 
hand, should the description be so concise as to become ob- 
scure. It must be intelligible and useful to persons of moderate 
knowledge of the art to which it relates. If a person having 

(n) Sturtz ▼. De la Rue, 5 Russ. 327 ; Derome v. Fairie^ Webst. 
P. C. 157. 

(o) Rex V. Wheeler, 2 B. & Aid. 349, 353. 

Ip) Rex V. ArhwrighU Dav. P. C. 106 ; Webst. P. C. 66. 

{q\ Macnamara v. HtUse, 1 Cm*. & Mar. 471. 

(r) Morgan v. Seaward, Webst. P. C. 174, Alderson, B. ; Galloway 
V. Bleadorif Webst. P. C. 524. 
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a little knowledge of the science which led to the inven- 
tion, can immediately see the method pointed out, and easily 
apprehend it withoat study, withont any invention of his 
own, and withoat experiments, the disclosure is fully and 
fikirly made, (s) In the case of "Watt's patent, the jury found 
that the specification was of itself sufficient to enable a me- 
chanic acquainted with the fire-engines previously in use, to 
construct fire-engines producing the effect of lessening the 
consumption of fire and steam, upon the principle invented by 
'Watt.(^) In Arkwright's case it was held, that it was 
sufficient if persons conversant with machinery, having tbe 
machine in its unimproved state described to them, could 
construct the newly-invented machine from the description in 
the specification, (u) 

48. The specification is addressed to those employed in 
making the apparatus to which it refers, but not to common 
labourers, or workmen employed under those who furnish 
and construct such apparatus, or any person, not a person 
of skill, conversant with the trade. (^) No sort of speci- 
fication would enable a ploughman, utterly ignorant of the 
whole art, to make a watch. 

Speaking of the specification of the hot-blast apparatus. 
Lord Justice Clerk Hope said, — " The condition is not satisfied 
if men of the greatest science, first-rate engineers even, 
understand it, and would know what to do or what instruc- 
tions to give. The specification is for the benefit of trade 
when the patent is out, — it is addressed to those engaged in 
particular departments of trade, and who are to be employed 
in the trade when the patent is out ; those who are competent 
to make similar apparatus for similar purposes. But the 
question is not as to common labourers or workmen employed 
under those who construct such apparatus. Such is the sub- 
division of labour, that in many trades, the most skilful 



(«) Per Sir J. Campbell, arg. NeiUon v. Harford, Webst. P. C. 306 ; 
per Parke, B. ib. 314. The Househill Company v. Neilson, Webst. P. C. 
692. 

(0 BotJ^oiiT.Bttl/, 2H. Black. 463. 

(tt) Arkufright v. Nightingale, Webst. P. C. 60 ; Dav. P. C. 37. 
See Harmar v. Playney 11 East, 107. 

{x) Alderson, B. Webst. P. C. 174, Morgan r. Seaward; Elliot v. 
Aitonf Webst. P. C. 224, Coltman, J. ; Harmar v. Playne, 11 East, 108. 
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workman, one oonversant only with parts and portions of 
machines, could not put together an entire machine." (jf) 

49. It is not sufficient if^ after several trials and con« 
rersation with persons employed by the patentee, or having 
seen the patentee's machine, a mechanic is able to construct 
the machine from the specification, so as to produce the 
useful effect. (;2r) An engineer who has been employed by 
the patentee in making models, should be asked, could he, 
with his ordinary knowledge and skill, without the peculiar 
knowledge he has attained on the subject, construct the en- 
gine from the spedfication ? {a) 

50. The intdligibility of the 8|)ecification is a question for 
the jury ; so also is its fairness and sufficiency, (b) It is not 
necessary that a process described in the specification should 
have been actually tested. The evidence of scientific persons, 
that in their opinion it would or would not answer, is suf- 
ficient, and the jury may, if they please, rest on that 
evidence; but it is more satisfactory, that the invention, if 
alleged to be imperfect, should be tested by experiment ; and 
if the experiment is not made, it may lead to the suggestion 
or belief, that the party impugning it abstains from causing 
the experiment to be made, because he knows it will answer 
too well.(c) 

SECTION IV. ^FILING. ENROLMENT. 

51. All letters patent to be granted under the Patent Law 
Amendment Act, 1852, require the specification to be filed in 
the High Court of Chancery. No enrolment is to be neces> 
8ary.(t/) 

Before the 1st of January, 1849, specifications were en-r 
rolled in the Petty Bag Office, the Rolls Chapel Office, or 
the Enrolment Office. Since that time, by stat. 11 & 12 
Vict. cap. 94, s. 14, which was re-enacted by stat. 12 & 13 

(y) The HouseAill Compant/ v. Neilsoriy Webst. P. C. 692. 

(z) Rex V. Arkwright, Webst. P. C. 67. 

(a) Morgan v. Seaward^ Webst. P. C. 180. 

{b) Hill V. Thompson and Forman, Lord Eldon, Webst. P. C. 237 ; 
3 Mer. 626, S. C. Galloway v. Bleadon, Webst. P. C. 524. 

(c) Neilson v. Harford, Webst. P. C. 316, Parke, B. ; Reg. v. 
Steiner, Lord Campbell, Times, Dec. 6, 1851. 

{d) Stat. 15 & 16 Vict. cap. 83, s. 27. 



SPECIFICATION. 97 

Vict cap. 109, 8. 15, specifications have been enrolled in the 
Enrolment Office in Chancery. The original specifications 
were returned to the patentee, a copy, with the date of the 
enrolment, being made on the roll. A certificate of the date 
of the enrolment was written on the specification returned to 
the party. The expense of making the copy on the roll, which 
was considerable, will now be saved. 

All specifications to be filed in pursuance of the conditions 
of letters patent, and all complete specifications accompanying 
petitions and declarations, before grant of letters patent, shall 
be filed in the Great Seal Patent Office, (e) 

52. Under the Patent Law Amendment Act, all specifica- 
tions in pursuance of the conditions of letters patent, and all 
complete specifications accompanying petitions for the grant 
of letters patent, shall be respectively written bookwise upon 
a sheet or sheets of parchment, each of the size of twenty- 
one inches and a half in length, by fourteen inches and three- 
fourths of an inch in breadth ; the same may be written upon 
both sides of the sheet, but a margin must be left of one inch 
and a half on every side of each sheet. (/) 

In case reference is made to drawings in any specification 
deposited or filed under the Act, an extra copy of such 
drawings shall be left with the specification. (^) 

The drawings accompanying such specifications shall be 
made upon a sheet or sheets of parchment, each of the size of 
twenty-one inches and a half in length, by fourteen inches 
and three-fourths of an inch in breadth ; or upon a sheet or 
sheets of parchment^ each of the size of twenty-one inches 
and a half in breadth, by twenty- nine inches and a half in 
length, leaving a margin of one inch and a half on every side 
of such sheet. (A) The Lord Chancellor recommends appli- 
cants and patentees to make their elevation drawings according 
to the scale of one inch to a foot. 

Specifications enrolled in Chancery are subject to a stamp- 
duty of £5, and a progressive duty of 10«. upon every entire 
quantity of 1,080 words over and above the first 1,080 

(tf) Stat. 15 & 16 Vict. cap. 83, s. 28. Order of Lord St. Leonards, 
1852, 1. 
(/) Order of Lord St. Leonards, 1852, 2. 
Iff) 15 & 16 Vict. cap. 83, s. 28. 

(A) Order of Lord St. Leonards, 1852, 3. See on^e, p. 52. 

H 
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words :(i) bat as this duty only applies to specifications to 
be enrolled or recorded, it will not be payable on specifica- 
tions to be filed under the Patent Law Amendment Act. A 
stamp-duty of £5 is, however, payable on filing the specifi- 
cation. (Jc) 

53. After the sealing of letters patent, the time for speci- 
fying mentioned therein cannot be enlarged except by Act of 
Parliament. (/) The time is to be reckoned exclusively of 
the first day, and inclusively of the last, (m) The specifica- 
tion may he left at the office at twelve o'clock at night on 
the last day. It was held sufficient if the specification was 
delivered to be enrolled, though it was not actually enrolled 
till a subsequent day. (n) Once deposited in the office, the 
specification becomes a public document. The clerk of the 
enrolments cannot receive it conditionally. Accordingly, 
the late Master of the Rolls refused to vacate or cancel the 
enrolment of a specification left at the office and enrolled by 
the clerk, contrary to directions not to enrol it till further 
order, (o) 

(«) Stat. 55 Geo. 3, cap. 184, schedule, tit. '' Specification.'' Stat. 
13 & 14 Vict. cap. 97, schedule, tit. " Progressiye Duty." 

(At) Stat. 16 Vict. cap. , schedule. 

(/) Ex parte Hoop9, 6 Vesey, 598 ; S. C. nom. Ex parte Koops^ 
Rep. 1829, p. 192. 

(m) Watton v. Peari^ 2 Camp. 294 ; Derosne v. Fairie, Webst. P. C. 
154, Lord Abinger ; 14 M. & W. 582, Jtutseil v. Ledsam, 

(n) Com. Dig. Patent, E. 

(o) Ex parte Brought 7 Beav. 104. 
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CHAPTER XIII. 



Disclaimer and Amendment, 

SECTION I. BY STATUTE. MODE OP ENTERING. 

1. We have seen that if an objectoin is sustained against 
any one of many important inventions, included in the same 
patent, the whole patent is avoided. In such cases, amend- 
ments may now be made by a disclaimer of the part of the 
invention to which such objections apply. 

Statute 5 & 6 Wm. 4, cap. 83, s. 1, amended by 12 & 13 
Vict. cap. 109, s. 15, and extended to patents granted under 
the Patent Law Amendment Act, by statute 15 & 16 Vict, 
cap. 83, s. 39, for the better protecting the rights of patentees, 
and the more ample benefit of the public from letters patent, 
enacts, that any person who, as grantee, assignee, or other- 
wise, hath obtained, or shall obtain, letters patent, may, if he 
think fit, having first obtained the leave of the Attorney- 
General or Solicitor-General, in case of an English patent, 
or the Lord Advocate or Solicitor-General of Scotland, in 
case of a Scotch patent, or of the Attorney-General or Soli- 
citor-General for Ireland, in case of an Irish patent, certified 
by his fiat and signature, enter a disclaimer of any part either 
of the title of the invention, or of the specification, stating 
the reason for such disclaimer. The patentee may, with such 
leave as aforesaid, enter a memorandum of any alteration in 
the said title or specification. 

It is provided that the disclaimer, or memorandum of 
alteration, must not be such as to extend the exclusive right 
granted by the letters patent. 

On the disclaimer, or memorandum of alteration, being 
duly entered as prescribed by the several statutes, it is to be 

H 2 
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deemed and taken to be part of the letters patent and speci- 
fication in all courts whatever. 

2. Disclaimers and memorandums of alteration were, by the 
first-mentioned statute, to be entered with the clerk of the 
patents of England, Scotland, or Ireland respectively, and 
enrolled with the specification. A reference to the enrolment of 
the disclaimer was made upon the enrolment of the specification. 

3. As to disclaimers and memorandums of alteration 
enrolled after the 1st of January, 1849, by statute 11 & 12 
Vict. cap. 94, s. 14, which was re-enacted by 12 & 13 Vict, 
cap. 109, s. 15, disclaimers and memorandums of alteration 
are to be enrolled in the Enrolment Office, whether the spe- 
cification of the invention to which such disclaimer or me- 
morandum of alteration relates has, or has not, been enrolled 
in the said Enrolment Office. 

4. As to disclaimers and memorandums of alteration of 
patents granted under the Patent Law Amendment Act, 1852, 
statute 15 & 16 Vict. cap. 83, s. 39, enacts, that every 
disclaimer or memorandum of alteration shall be filed in the 
office appointed for filing specifications in Chancery under 
that Act, with the specification to which the same relates, in 
lieu of being entered or filed, and enrolled as required by the 
Act of 5 & 6 Wm. 4, cap. 83, or 12 & 13 Vict. cap. 109. This 
section appears to apply only to disclaimers relating to speci- 
fications filed under the Patent Law Amendment Act. 

5. The Attorney-General, or Solicitor-General, or Lord 
Advocate, before granting his fiat for the entry of a disclaimer 
or memorandum of alteration, may require the party applying 
for the same to advertise his disclaimer or alteration in such 
manner as to such Attorney-General, or Solicitor -General, or 
Lord Advocate shall seem right, and shall, if he so require 
such advertisement, certify in his fiat that the same has been 
duly made, (a) 

6. As to patents, before the Patent Law Amendment Act, 
1852, any person may enter a caveat against a disclaimer or 
alteration, in like manner as caveats are now used to be entered; 
which caveat being so entered, shall give the party entering 
the same, a right to have notice of the application being heard 
by the Attorney-General, or Solicitor-General, or Lord Advo- 
cate respectively. (ft) The fee is five shillings on each caveat. 

(a) Stat. 5 & 6 Wm. 4, cap. 83, s. 1. 
(6) 5 & 6 Wm. 4, cap, 83, s. 1. 
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Caveats should be entered at the chambers of each of the 
law officers. 

7. By rules made shortly after the passing of the Act 
5 & 6 Wm. 4, cap. 83, the person applying must present a 
petition to the Attorney- General or Solicitor- General, stating 
what the proposed disclaimer or alteration is, when a time 
will be appointed for hearing the applicant. The petition 
should be accompanied by a copy of the original specifica- 
tion, and of the proposed disclaimer or alteration. 

If on the hearing, the Attorney-General or Solicitor-Gene- 
ral should think fit to disallow the proposed alteration or dis- 
claimer, no further proceeding is necessary. If he should 
think fit to allow it without any advertisement, then, on being 
applied to for that purpose, he will put his signature to the 
fiat authorizing the clerk of the patents to make the required 
enrolment 

If it appear to the Attorney or Solicitor General that any 
advertisements ought to be inserted, then he will give such 
directions as he may think fit relative thereto, and will ^x 
any time not sooner than ten days from the first publication 
of any such advertisement, for resuming the consideration of 
the matter. Caveats may be lodged at any time before the 
actual issuing of the fiat ; and any party lodging a caveat is 
to have seven days' notice of the next meeting. 

The fiat must be written or engrossed on the same 
parchment with the disclaimer or alteration at the foot 
thereof. 

8. With regard to disclaimers and memoranda of alteration 
under the Patent Law Amendment Act, 1852, section 39 
provides, that applications for leave to enter a disclaimer or 
memorandum of alteration shall be made, and all caveats re- 
lating thereto shall be lodged at the office of the Commis*. 
sioners, and shall be referred to the law officers mentioned 
in 5 & 6 Wm. 4, cap. 83, s. 1. 

The application for leave to disclaim must be impressed 
with a stamp of £5 ; a caveat with a stamp of X2.(c) 

9. The practice has hitherto been to have two copies of 
the disclaimer, one on parchment and the other on paper, both 
of which were signed by the Attorney or Solicitor General. 
The one on paper was deposited with the clerk of the patents ; 

(c) Stat. 16 Vict. cap. , schedale. 
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the one on parchment was usually acknowledged before the 
proper officer in Chancery, and then enrolled. 

It seems that the person entering the disclaimer is not 
bound to enter the original document, signed by the Attorney- 
General : the entry of a copy is sufficient. (<f) 

10. No appeal lies to the Master of the Rolls from the 
decision of the Attorney-General in allowing a disclaimer or 
memorandum of alteration. (^) The law officers are liberal 
in permitting the entry of disclaimers and memorandums of 
alteration. If the disclaimer or memorandum of alteration 
entered in pursuance of such leave is not such as is warranted 
by the statute, it is simply void. 

11. If a disclaimer is entered in fact, in order to raise the 
point that such disclaimer is not in accordance with the 
statute, the facts must be brought before the Court, by a plea 
confessing the entry of the disclaimer in fact, and alleging the 
circumstances, showing that it is not an entry made in 
accordance with the statute. Under a plea setting out the 
facts, and concluding with a special traverse of the entry of 
the disclaimer, according to the statute, nothing is put in 
issue except the entry of the disclaimer in point of fact.(/) 

12. It has been questioned, but apparently without good 
reason, whether, after the entry of one disclaimer, the patentee 
can further amend his specification by a second. Such entries 
have been permitted by the law officers. (^) 

13. A disclaimer or memorandum of alteration may be 
entered after the verdict for the Crown, on a scire facias. In 
such case the patentee should apply to the Court to suspend its 
judgment, or to the Attorney- General to stay the proceedings, in 
order to give him time to disclaim. (A) Seepost^ '-'- Scire Facias." 

14. It was urged in The Queen on the prosecution oi Davis 
v. Mill^ that if the title of a patent is too large for the in- 
ventions specified, when those disclaimed have been struck out, 
the patent would be avoided, (i) The Court thought that the 

(<f) Wallingtm ▼. Dale, 6 Exch. 285. 

(e) Sharp* s patent, Ejp parte Wbrdsworthf Webst. P. C. 641. 
(/) Wallington v. Dale, 6 Exch. 285. 

{g) See Rubery v. Barrs, dted Carpmael on Patents, 94. 
{h) Bynner ▼. Reg, 9 0. B. 547 ; Reg, v. Bynner, note to Smith y. 
Upton, 6 M. & G. 260. 

(f) Reg, V. Mill, 20 L. J. N. 8. C. P. 16 ; 10 C.B. 379. 
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title was not too large, and therefore did not decide the point ; 
but Jervis, C.J. said, '^ It is doubtful whether in truth the 
disclaimer, when properly read, is a disclaimer of the speci- 
fication only. It adverts to an infirmity which may apply 
to the title as well as to the specification, and proceeds to 
disclaim those parts of the invention described in the specifi- 
cation as being the fifth, sixth, seventh, and eighth parts of 
the said invention. That may be a disclaimer of the title so 
far as it is applicable to those parts." 

15. The question who is the proper person to enter a dis- 
claimer in cases where the patent has been assigned, has been 
much debated. In the first case on the subject, it was said 
that the person authorized to disclaim was the original grantee, 
though he might have parted with all his interest, if the Attor- 
ney and Solicitor General consented. (A:) 

16. In order to obviate such difficulties, statute 7 & 8 Vict, 
cap. 69, s. 5, enacted that, in case the original patentee had 
parted with the whole or any part of his interest by assign- 
ment to any other person, it should be lawful for such patentee, 
together with such assignee, if part only had been assigned, 
and for the assignee, if the whole had been assigned, to enter 
a disclaimer and memorandum of alteration, and that such 
disclaimer and memorandum of alteration having been entered 
and filed, should be valid and eifectual in favour of any per- 
son in whom the rights under the letters patent might be 
vested, and that no objection should be made in any proceed- 
ing whatsoever, on the ground that the party making such 
disclaimer or memorandum of such alteration had not sufficient 
authority in that behalf. Section 6 contains similar provi- 
sions with respect to disclaimers and memorandums of alter- 
ations entered before the passing of the Act. 

In a case after the passing of this Act, on a motion in 
arrest of judgment, on the ground that it appeared on the 
record that the disclaimer had been entered by the original 
patentee after he had assigned all his interest, and that he had 
therefore no power to do so, the Court of Exchequer deter- 
mined that the defendant could not take the objection, because 
the proviso of the statute 7 & 8 Vict. cap. 69, e. 6, prevented him 
from saying that the patentee had no authority to enter it.({) 

(k) SpiUbury v. Clough, 2 Q. B. 466 ; Webst. P. C. 255. 
(0 Wallingion v. Dale, Exch. 19 Law Timea, 187. 
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17. By Stat. 1.5 & 16 Vict. cap. 83, s. 39, the filing of a 
disclaimer or memorandum of alteration under that Act, in 
pursuance of the leave of the law officer duly certified, 
shall, except in cases of fraud, be conclusive as to the right of 
the party to enter such disclaimer or memorandum of alter-^ 
ation under the Act; and no objection shall be allowed to 
be made in any proceeding upon or touching such letters 
patent, specification, disclaimer, or memorandum of alteration, 
on the ground that the party entering such disclaimer or 
memorandum of alteration had not sufficient authority in that 
behalf. 

SECTION II. EFFECT OF DISCLAIMER OR AMENDMENT BY 

STATUTE. 

18. By Stat. 5 & 6 Wm. 4, cap. 83, s. 1, the disclaimer and 
memorandum of alteration are to be deemed and taken to be 
part of such letters patent, or such specification, in all courts 
whatever, provided that no such disclaimer or alteration shall 
be receivable in evidence in any action or suit (save and 
except in any proceeding by scire facias) pending at the time 
when such disclaimer or memorandum of alteration was en- 
rolled ; but in every such action or suit the original title or 
specification alone shall be given in evidence, and deemed, or 
taken to be, the title and specification of the invention for 
which the letters patent have been, or shall be granted. 

A memorandum of alteration is part ofthe specification, and 
must be dealt with in the same manner as the specification, (tti) 

19. It seems that where a disclaimer is entered to part of 
a patent, the amended patent has all the incidents of a valid 
patent from the time of the original grant. Where, however, 
a patent was originally void, but amended by filing a dis- 
claimer of part of the invention, it has been held that the 
disclaimer has not a retrospective operation, so as to make a 
party liable for an infringement of that part of the patent 
which is not disclaimed prior to the time of entering such 
disclaimer. The Court said the act would be unjust to make 
a man who was acting consistently with the law at a certain 
time, a wrong-doer by relation, (n) 

(m) Reg. v. Mill, 20 L. J. n s. C. P. 16 ; 10 C.B. 379. 
(») Perry ▼. Skinner , 2 M. & W. 471. See per Cresswell, J. 1 C. B. 
167 ; Stead v. Carey, 1 C. B. 520, Erie, J. 
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20. The Court of Exchequer said they would engraft a 
modificatioQ on the words of the Act, and read it as if it had 
been " part of the letters patent from thenceforth."(o) 

In a subsequent case, in the Common Pleas, Jervis, C.J. 
said, if it had not been for the case of Perry v. Skinner^ he 
should have thought it plain, upon reading the Act of Par- 
liament, that the intention of the Legislature was to allow a 
specification to be amended at any time by a disclaimer ; and 
that the disclaimer having been perfected after proper precau- 
tions taken, and terms imposed by the law officers, should be 
deemed part of the original specification in all courts whatever, 
except in actions pending at the time of its enrolment. He 
said he regretted that he was obliged, even indirectly, to 
question the decision in Perry v. Skinner. 

Maule, J. thought that the inconvenience apprehended by 
the Court of Exchequer in Perry v. Skinner did not arise. 
The Act gives not an absolute power to any one to enter a 
disclaimer, but only a power to apply to the discretion of the 
Attorney or Solicitor General, who may grant or refuse leave 
to enter such disclaimer as he, acting judicially on behalf of 
the public, shall deem best for the public interest. That must 
be taken to be a provision made by the Legislature for the 
prevention of inconvenience as regards the public. In the 
case before the Court, he thought himself bound by the Act 
of Parliament to take the disclaimer to be part of the speci- 
fication as from the date of the specification. (/?) 

It would seem that a second patent for the same invention^ 
or an improvement upon it, taken out between the time of the 
filing the original specification and the date of the disclaimer 
of pirt of the invention described, can confer no rights on the 
second against the original patentee. (^) 

2L The entry of a disclaimer to part of a specification 
does not necessarily admit that the patent is bad. The object 
of the disclaimer is not merely to set right the description of 
the alleged invention where it is known to be wrong, but to 
obviate any doubt that may arise on the specification ; there- 
fore the mere statement of a disclaimer upon the record does 

(o) Perry ▼. Skinner, 2 M. & W. 471. 
(p) Reg. V. MUl, 20 L. J. N. s. C. P. 16 ; 10 C.B. 379. 
{q) Stacker v. WarMTt 1 C. B. 148, 166. See Stead v. Carey, 1 
C. B. 521. 
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not show that the patent, as originally granted, was void 
before the disclaimer, (r) 

22. With regard to disclaimers entered after the 1st of 
October, 1852, by stat. 15 & 16 Vict. cap. 83, s. 39, no 
action shall be brought upon any letters patent in which, or 
on the specification of which, any disclaimer or memorandum 
of alteration shall have been filed in respect of any infringe- 
ment committed prior to the filing of such disclaimer or me- 
morandum of alteration, unless the law officer shall certify in 
his fiat that any such action may be brought notwithstanding 
the entry or filing of such disclaimer or memorandum of 
alteration. Sir John Romilly was never in the habit of 
allowing a disclaimer without imposing a condition that the 
patentee should bring no action for infringements prior to 
the disclaimer. («) 

23. The entry of a disclaimer need not be replied to a 
pleading alleging the want of novelty, or the like, on part of 
the invention. In a proceeding by scire facias to repeal a 
patent after issue joined, the defendant procured to be en- 
rolled a disclaimer of some of the claims in the specification. 
The Court held that the disclaimer, though enrolled after 
issue joined, was admissible for the defendant, and was to be 
read as part of the original specification put in by the prose- 
cutor.(^) 

24. The following case has occurred as to the costs in case 
of a disclaimers pending a scire facias. Pending a scire facias 
to repeal a patent, the patentee disclaimed a part of his 
invention under 5 & 6 Wm. 4, cap. 83, s. 1 ; the prosecutor 
still proceeded, and ultimately failed. Sir John Romilly said, 
that a patentee who disclaimed must take the consequence of 
having it assumed, in the absence of evidence, that the patent 
was invalid previous to the disclaimer. But he thought 
that after the disclaimer the prosecutor was bound to know 
that the patent was good, and ought then to have discontinued 
the action. By consent he would so order the taxation, 
otherwise he could only give leave to the patentee to put the 
bond in suit, to enable him to recover the subsequent costs, (u) 



(r) Stacker v. Warner, 1 C. B. 148. 

h) See 14 Beav. 314 ; Report on Patents, 1851. 

It) Reg, v. Mill, 20 L. J. n. s. C. P. 16 ; 10 C.B. 379. 

{u) Reg, T. Mill, 14 Beay. 312. 
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SECTION III. — ^AMENDMENT AT COMMON LAW. 

25. The Lord Chancellor has no power to alter the date of 
a patent which had been dated as of the day of the delivery of 
the privy seal bill, and not, as the patentee supposed, as of the 
day when the order for sealing was made and the seal affixed, 
though, in consequence of such mistake, the patentee did not 
enrol his specification until the four months limited in the 
patent for that purpose had expired, (x) 

26. But clerical errors may be amended at common law. 
Where a clerical error was made, the word "recovering" 
having been written instead of the word " covering" fibres 
in the Queen s warrant, and the error was copied in the 
Queen's bill, the Signet bill, the Privy Seal bill, and the 
letters patent and enrolment, the error having been corrected 
in the Queen's warrant and the Privy Seal bill, the Lord 
Chancellor and Master of the Rolls, by a joint order, directed 
the letters patent to be altered and resealed, and the enrol- 
ment altered to correspond with the amended letters patent, 
on the terms that the patentee should abandon and pay the 
costs of all actions then pending, and that no action should 
be brought for any infringement before the resealing. (y) 
The date of the patent was not altered. 

27. With regard to erroneous enrolments, the Master of 
the Rolls has no authority to make any alteration in the 
enrolment of a patent or specification, except for the purpose 
of correcting mere verbal or clerical errors, proved to have 
arisen from mistake or inadvertence. The enrolment must 
correspond strictly with the patent. The title of the party 
derived from the Crown rests on the letters patent only, and 
the enrolment only permitted to be used for the purpose of 
showing what the grant is. He has no jurisdiction to 
remove an erroneous claim, (z) 

28. Clerical errors and errors of mistake appear to have 
been always amendable at common law. (a) In Whitehouse's 



C 



Ew parte Beck, 1 Bro. C. C. 578 ; Webst. P. C. 430, n. 
Nickels*s patent, Webst. P. C. 656, 664. See also Anon. Webst. 
P. C. 663, cited by Lord Cottenbam. See Nickels v. RosSy 8 C. B. 673. 

iz) Sharp's patent, Ex parte Wordsworth, Webst. P. C. 641. 
a) Webst. P. C. 657, n. 
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patent, the word "wire" having, by a clerical error, been 
written in the enrolment instead of " fire," the enrolment was 
amended by Lord Giflford. (b) 

29. In every case that has occurred, it has plainly been in- 
tended to do no more than amend mere slips or clerical errors 
made by the parties or the agents of the parties ; and not only 
has strict evidence of error been required, but in order to 
enable any third party to dispute the validity of the amend- 
ment and of the order, it has been directed that the order 
itself should be indorsed on the enrolment. (<;) 

30. No alteration of an enrolment of letters patent will be 
permitted which could make the enrolment differ from the 
original letters patent. 

(b) Whiiehouse*8 patent, Webst. P. C. 648, 649, note m. See also 
Redmund*8 case, 5 Russ. 44, cited by Lord Langdale; Sharp's case, 
Webst. P. C. 649 ; Rubery'a patent, Webst. P. C. 649, note m. 

(c) NiekeVs patent, Webst. P. C. 650, 656 ; Turn. & PhU. 48. 
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CHAPTER XIV. 



Confirmation and Exten%%on of Patent. 

SECTION I.-— CONFIRMATION. 

1. It sometimes happens that the patentee is a true in- 
ventor, and believed himself to be the first inventor, yet, by 
reason of some other person having invented or used the 
same thing before the date of his patent, without his know- 
ledge, his patent could not have been supported, though he 
has been the first person to bring the invention into use in 
this country. This led to hardships. A man who had 
brought to perfection'an invention of ffreat public utility, was 
liable to have his patent defeated, by evidence of former 
forgotten discoveries which had never led to any practical 
result. 

2. By Stat, b h ^ Wm. 4, cap. 83, s. 2, if in any suit or 
action it shall be 'proved^ or specially found by the verdict of 
a jury, that any person who shall have obtained letters patent 
for any invention or supposed invention, was not the first 
inventor thereof or of some part thereof^ by reason of some 
other person or persons having invented or used the same or 
some part thereof, before the date of such letters patent; or 
if such patentee or his assigns shall discover that some other 
person had, unknown to such patentee, invented or used the 
same, or some part thereof^ before the date of such letters 
patent, it shall and may be lawful for such patentee and his 
assigns to petition his Majesty in council to confirm the 
said letters patent, or to grant new letters patent ; the matter 
of which petition shall be heard before the Judicial Committee 
of the Privy Council ; and such committee, upon examining 
the said matter, and being satisfied that such patentee believed 
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himself to be the first and original inventor, and being satisfied 
that such invention, or part thereof, had not been publicly and 
generally used before the date of such first letters patent, 
may report to his Majesty their opinion, that the prayer of 
such petition ought to be complied with; whereupon his 
Majesty may, if he think fit, grant such prayer ; and the said 
letters patent shall be available in law and equity, to give to 
such petitioner the sole right of using, making, and vending 
the said invention, as against all persons whatsoever, any 
law, usage, or custom to the contrary notwithstanding ; pro- 
vided also, that any person, party to any former suit or 
action touching such first letters patent, shall be entitled to 
have notice of such petition before the presenting of the same. 

3. A party intending to apply by petition for the con- 
firmation of a patent, shall give public notice thereof by 
advertising in the London Gazette three times, and in three 
London newspapers, and three times in some county paper 
published in the town where or near to which he carries on 
any manufacture of anything made according to his speci- 
fication, or near to or in which he resides, in case he carries 
on no such manu&cture ; or published in the county where he 
carries on such manufacture ; or where he lives, in case there 
shall not be any paper published in such town. The advertise- 
ments must state that he intends to petition her Majesty 
under the said section ; the object of such petition ; and give 
notice of the day on which he intends to apply for a time to 
be fixed for the hearing of the matter of his said petition, 
which day shall not be less than four weeks from the 
date of the publication of the last of the advertisements to be 
inserted in the London Gazette ; and that on or before such 
day, notice must be given of any opposition intended to be 
made to the petition, (a) 

4. Any person intending to oppose the said application, 
has a right to be heard before the Judicial Committee. He 
must lodge notice to that efi'ect at the Council Office on or 
before the days so named in the said advertisements; and 
having lodged such notice, shall be entitled to have from the 
petitioners four weeks' notice of the time appointed for the 
hearing, (a) 

(a) Rules of the Privy Council respecting the Confirmation of Patents, 
rule I, 5 & 6 Wm. 4, cap. 83, s. 1. 
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5. Petitions must be presented within one week from the 
insertion of the last of the advertisements required to be pub- 
lished in the London €razette.(b) 

All petitions must be accompanied by affidavits of adver- 
tisements having been inserted according to the provisions of 
the rules of the Privy Council above mentioned ; and the 
matters in the affidavits maybe disputed by the parties oppos- 
ing, upon the hearing of the petitions. (c) 

6. AH parties to any former action or suit touching letters 
patent in respect of which petitions shall have been pre- 
sented, and all persons lodging notices of opposition, shall be 
entitled to be served with copies of petitions presented ; and 
no application to fix a time for hearing shall be made without 
affidavits of such service. ((]?) 

Parties served with petitions shall lodge at the Council 
Office notice of the grounds of their objection to the granting 
the prayer of such petitions. (^) 

The Judicial Committee will hear the Attorney-General 
or other counsel on behalf of the Crown, against grant- 
ing any application for the confirmation of a patent, in 
case it shall be thought fit to oppose the same on such 
behalf. (/) 

7. The power of recommending the confirmation of a 
patent is exercised with great caution, and a strong case must 
be made out by the applicant. The petitioner must show 
that he considered himself the inventor, by proving the 
experiments which led to his dicovery. 

The Judicial Committee refused to recommend a confirma- 
tion where a manufacture, substantially identical with the 
invention of the patentee, had been carried on beneficially 
prior to the patent, and had never been abandoned, though 
the invention had not been publicly and generally known, and 
the petitioner ofiered to grant licenses to the two persons who 
had alone used it.(y) So where the right of a prior patentee 
might have been affected, though the first patent was thirty 
years old. (A) So in the case of a Scotch patent, where the 

(b) Ruleg Pri. C. rule 3. (cj Rules Pri. C. rule 4. 

(d) Rules Pri. C. rule 5. {e) Rules Pri. C. rule 6. 

(/) Rules Pri. C. December, 1835. 

{ff) Card's patent, 12 Jurist, Pri. C. 507; S. C. 6 E. F. Moo. 207. 
(A) Weatrvpp and Gibbma's patent, Webst. P. C. 554. 
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invention liad been in use in England before the date of the 
Scotch patent, (i) 

But where there was no evidence of user in England, 
France, or elsewhere ; but the invention was described in the 
specification of an expired French patent, a copy of which 
was in the British Museum, the Judicial Committee, aft^r 
directing notice of the day of hearing to be given to the 
French patentee, confirmed the paten t.(^) Probably, where 
there has been a user against the consent, and in fraud of 
the patentee, the patent would be confirmed. 

If the patent is for several things, and one is old, the 
proper course is for the patentee to disclaim, not to apply on 
a confirmation.(Z) Costs will be given against an unsuccess- 
ful applicant. 

SECTION II. CONFIRMATION BY ACT OF PARLIAMENT. 

8. Patents are sometimes confirmed and extended by Acts 
of Parliament. The following case has occun'ed as to the 
efiect of such confirmation. 

Stead's patent for wooden pavement having become void, 
by reason of the patentee not enrolling his specification within 
the time limited by the patent (four months), the non-enrol- 
ment having been caused by inadvertence and misinformation, 
was confirmed by Act of Parliament 4 & 5 Vict. cap. 91, s. 31, 
without any saving of the rights of strangers. The speci- 
fication having been enrolled within six months, the Act pro- 
vided that the letters patent should be as valid and efiectual 
as if the specification had been enrolled within four months. 
One Carey, in the interval between the expiration of the 
time originally limited for the enrolment and the passing of 
the Act, while Stead's patent was void, obtained a patent for 
an improvement on Stead's patent. It was held that the 
statute efiected a complete confirmation, and that Carey could 
not use Stead's invention. (m) 

(t) Robinson's patent, 5 E. F. Moore, 65. 
(k) Baron Heurteloup's patent, Webst. P. C. 553. 
(/) Westrupp and Gibbins*s patent, Webst. P. C. 554. 
(m) Stead v. Carey, 1 C. B. 496. 
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SECTION III. — EXTENSION OF TERM. 

9. If any person who now hath or shall hereafter obtain 
any letters patent, shall petition his Majesty in council for a 
prolongation of his patent, and his Majesty shall refer the 
consideration of the petition to the Judicial Committee of the 
Privy Council ; upon hearing the applicant, and any person 
who shall oppose the grant, and inquiring into the whole matter, 
the Judicial Committee of the Privy Council may report to his 
Majesty, that a further extension of the term in the said 
letters patent should be granted, not exceeding seven years ; 
and his Majesty is empowered, if he think fit, to grant new 
letters patent for the said invention for a term not exceeding 
seven years after the expiration of the first term.(w) 

10. Statute 7 & 8 Vict. cap. 69, s. 2, provides for cases in 
which it can be satisfactorily shown, that the expense of the 
invention has been greater than an extension for seven years 
would suflice to reimburse. It enacts, that if any person, 
having obtained a patent for any invention, shall, before the 
expiration thereof, present a petition to her Majesty in council, 
setting forth that he has been unable to obtain a due remu- 
neration for his expense and labour in perfecting such inven- 
tion, and that an exclusive right of using and vending the 
same for the further period of seven years, in addition to the 
term in such patent mentioned, will not suffice for his reim- 
bursement and remuneration, then if the matter of such peti- 
tion shall be by her Majesty referred to t}^Q Judicial Committee 
of the Privy Council, the said committee shall proceed to 
consider the same after the manner of, and in the usual 
course of its proceedings touching patents ; and if the said 
committee shall be of opinion, and shall so report to her 
Majesty, that a further period greater than seven years' exten- 
sion of the said patent term ought to be granted to the peti- 
tioner, it shall be lawful for her Majesty, if she shall so think 
fit, to grant an extension thereof for any time not exceeding 
fourteen years, in like manner, and subject to the same rules 
as the extension for a term not exceeding seven years is now 
granted. 

11. The third section of this Act provides, that nothing in 

(n) Stat. 5 & 6 Wm. 4, cap. 83, a. 4. 

I 
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the Act contained sball prevent the Judicial Committee from 
reporting that an extension for any period not exceeding 
seven years should be granted, or prevent her Majesty from 
granting an extension for such lesser term than the petition 
shall have prayed, (o) 

12. The powers of the above Acts are declared to extend 
to letters patent to be granted under the Patent Law 
Amendment Act, 1852. 

13. The new letters patent may be made subject to any 
restrictions, conditions, and provisions. They are to extend 
to, and be available in and for such places as the original 
letters patent extended to and were available in. They are 
to be sealed and bear date as of the day after the expiration 
of the term of the original letters patent which may first 
expire. (/?) 

14. In granting extension of patents to assignees of 
patent rights, the Legislature indirectly remunerate patentees 
by increasing the value of patent rights. 

The power of obtaining renewals of patents was not con- 
fined to grantees, but extended to assignees, under the stat. 
5 & e Wm. 4, cap. 83, s. 4. 

The Legislature intended to compensate the assignee as well 
as the patentee for labour bestowed and capital expended 
without adequate remuneration, in bringing a useful invention 
to perfection, (g) 

Stat. 7 & 8 Vict. cap. 69, s. 4, reciting that doubts 
had arisen touching the power of granting an extension of 
the term of letters patent, in cases where the patentees have 
assigned their right, enact^ that it shall be lawful for her 
Majesty, on the report of the Judicial Committee, to grant 
such extension, either to an assignee or to the original 
patentee, or to an assignee and the original patentee con- 
jointly. 

Section 7 makes valid new letters patent granted to 
assignees before the passing of the Act, except in cases 
where actions, proceedings in set, /a., or suits in equity, were 
pending at the time of the passing of the Act. 



» Stat. 7 & 8 Vict. cap. 69, 8. 3. 
ip) Stat. 15 & 16 Vict. cap. 83, s. 40. 

Iq) Husaell t. Ledtam^ 14 M. & W. 574 ; in error, Ledsam v. Russell, 
16 M. & W. 633. In Dom. Proc. 1 H. L. C. 687. 
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15. The Privy Council makes no distinction between legal 
and equitable titles. There seems no reason why an equitable 
assignee should not be the sole petitioner, (r) But it seems 
that the renewed letters patent wUl be granted to the person 
who has the legal interest in the original patent at the time 
of the application, (s) 

16. In order to obtain a prolongation of the term, by stat. 
5 & 6 Wm. 4, cap. 83, s. 4, the petitioner must advertise 
in the London Gazette three times, and in three London 
papers, and three times in some country paper, published in 
the town where or near to which he has carried on any manu- 
facture of anything made according to his specification, or 
near to or in which he resides, in case he has carried on no such 
manufjEkcture ; or published in the county where he carries on 
such manufacture, or where he lives, in case there shall not 
be any paper published in such town, that he intends to apply 
to her Majesty in council for a prolongation of his term of 
sole using and vending his invention. He must petition her 
Majesty in council to that effect. Any person may enter a 
caveat at the Council Office. Notice shall be given by the 
petitioner to any person or persons who shall have entered 
such caveats. The petitioner shall be heard by his counsel 
and witnesses to prove his case, and the persons entering 
caveats shall likewise be beard by their counsel and witnesses. 

17. Where the party applying for an extension of his 
patent is resident abroad, and carries on no manufacture of 
articles made according to his specification in England, 
advertising in the papers published in the town or county 
where the persons to whom he has granted licenses are resi- 
dent, is a sufficient compliance with the requisitions of the 

Act(0 

18. The advertisements must give notice of the day on 
which the applicant intends to apply for a time to be fixed 
for hearing the matter of his petition, which day shall not be 
less than four weeks from the date of the publication of the 
last of the advertisements in the London Gazette^ and that on 

!r) Noble* » patent, 15 Law Times, 1. 
8) Wright* 8 patent, Webtt. P. C. 563 ; 8outhworth*8 patent, Webst. 
P. C. 488. 
(0 In re Derosne'i patent, 4 £. F. Moo. 416. 

I 2 
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or before such day caveats mast be entered, (u) It is now the 
practice to include in one advertisement the notice of the 
intention to apply for an extension, and the notice of the day 
on which application will be made to fix a day for the hearing 
of the petition, (a) 

The names of all the persons petitioning for an extension 
must appear in the advertisements. If the name of a person 
who is an equitable assignee of the letters patent is not men- 
tioned as applying, as well as those of the persons having the 
legal interest in the letters patent, he will not be heard as a 
petitioner, (y) 

19. Any person intending to enter a caveat shall enter the 
same at the Council Office, on or before the day named for 
that purpose in the advertisements ; and having entered such 
caveat, shall be entitled to have from the petitioner four 
weeks' notice of the time appointed for the hearing, (e) 

Special permission will sometimes be given to a party to 
enter a caveat at a later period: (a) but an application by 
the Lords of the Admiralty to enter a caveat, and be heard 
against a petition for an extension of a patent, such caveat 
not having been filed within the time required by the rules of 
the Privy Council, was refused, as the Attorney-General was 
present to watch the interests of the Government, (b) 

20. Every petition must be presented six calendar months 
before the expiration of the term. Stat. 5 & 6 Wm. 4, cap. 83, 
s. 4, provided, that the application for renewed letters patent 
must be prosecuted with effect before the expiration of the 
,tem;i originally granted. In coni^quence of a case of peculiar 
iiardship which occurred under it,(c) the clause was repealed. 
Stat. 2 & 3 Vict. cap. 67, enacts, that if an application for an 
extension has not been prosecuted with effect from any other 
causes than the neglect or default of the petitioner, the 
Judicial Committee may entertain the application and report 

(ti) Rules of the Privy Council respecting the Confirmation and Pro- 
longation of Patents, rule 2. 
(^) Webst. P. C. 559,n. 
(y) Noble* 8 patent, 15 Law Times, 1. 
Iz) Rules Pri. C. rule 2. 

(a) Macintoshes patent, Webst. P. C. 739. 

(b) Pettit SmiWs patent, 7 E. F. Moore, 133. 

(c) Bodmer*8 patent, Webst. P. C. 740. 
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thereon, though the term may have expired before the hearing 
of the application ; and her Majesty may grant such extension, 
provided that no such extension or new letters patent shall 
be granted, if a petition shall not be presented six calendar 
months at the least before the expiration of such term, nor 
in any case, unless sufficient reason shall be shown to the 
satisfaction of the Judicial Committee, for the omission to 
prosecute with effect the said application by petition before 
the expiration of the said term. 

21. Prosecuting with effect, means the obtaining the report 
of the Judicial Committee, or the approbation of it by the 
Crown. It seems that there is no necessity for the new 
letters patent to be actually issued before the expiration of 
the original term. A plea that the renewed letters patent 
were granted after the expiration of the term in the first 
letters patent is bad.((Q Compliance with the condition 
need not be averred by a party in pleading the' renewed 
letters patent. 

22. Petitions must be presented within one week from the 
insertion of the last of the advertisements in the Gazette,(e) 

All petitions must be accompanied by affidavits of adver- 
tisements having been inserted according to the provisions 
(section 4) of the statute, and the first and second of the rules 
of the Privy Council ; and the matters in such affidavits may 
be disputed by the parties opposing, upon the hearing of the 
petitions. (/■) 

The party applying for an extension of a patent must lodge 
at the Council Office four written or printed copies of his 
specification. Four copies of a publication confining the 
same will be sufficient. If the specification has not been 
published, and if the expense of making four copies of the 
drawings would be considerable, the lodgment of one copy 
only of such drawings will be deemed sufficient. All copies 
mentioned in this rule must be lodged not less than one week 
before the day fixed for hearing the application. (^) 

All persons entering caveats shall be entitled to be served 

(d) Rustell ▼. Ledsam, 14 M. & W. 574 ; Ledsam ▼. RusseU, in 
error, 16 M. & W. 633 ; Lediom v. Ruuellt 1 Ho. Lords Ca. 698. 

[e) Rules Pri. C. rule 3. 
f) Rules Pri. C. rule 4. 
f) Rules Pri. C. December 21, 1835. 
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with copies of the petition presented ; and no application to 
fix a time for hearing shall be made without affidavits of such 
service. (A) 

23. All persons served with petitions shall lodge at the 
Council Office, within a fortnight after such service, notice of 
the grounds of their objections to the granting of the prayer 
of the petition. ({) 

24. In questions as to the prolongation of patents, what is 
usually taken into consideration as the ground of the grant is, 
— first, the merit of the inventor ; secondly, the value and 
utility of the invention; thirdly, whether the patentee has 
received a sufficient remuneration. 

25. The Court does not in any very direct way consider 
whether the patent is valid, or not, at law. If it is palpably 
bad, the patent will not be extended ; but unless this is clear, 
the Court is usually inclined to assume that it may be a good 
patent, and leave the question of its validity to be determined 
at law. If the specification is vague and imperfect, that defect 
may influence the Privy Council in determining whether or 
not it is expedient to recommend an extension. (A;) Questions 
of novelty and utility will not be minutely entered into, 
particularly after a decision in £a*vour of a patent in a court 
of law ; for the new letters patent are subject to all the objec- 
tions which might have been made to the original letters 
patent. In the case of Kay's patent, at the time of the 
application for a prolongation, proceedings were pending in 
which the validity of the patent was in question. The Judi- 
cial Committee said they would have adjourned the petition, 
had it been possible to obtain the decision of a court of law 
on the validity of the patent before it would have expired. 
For the purposes of prolongation they assumed the patent to 
be valid. (Z) 

26. The ingenuity of the inventor will be considered, (m) 
Swaine's invention of producing mineral waters was consi- 

(h) Rules Pri. C. rule 5. 

(t) Rules Pri. C. rule 6. 

{k) In re PirJnti'f patent, 12 Jur. 233; Pri. C. Erard*s patent, 
Webst. P. C. 557, note ; Lowe'8 patent, Mechanics' Magazine, Feb. 28, 
1852, 174 ; Woodcrqft'9 patent, 10 Jurist, 363, Pri. C. 

(I) In re Kay*8 patent, Webst. P. C. 568 ; 3 E. F. Moo. 24. 

(m) Whitehoute'f patent, Webst. P. C. 477 ; Robertt's patent, Webst. 
P. C. 575 i Dovmton's patent, Webtt. P. C. 566. 
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der^ by the Judicial Committee very meritorious, the result 
of much care, labour, and science, and very useful in its 
effects. On evidence that the patentee had sustained a 
loss, the Court granted an extension of the term for seven 
years, (w) 

So where the petitioner had been occupied for four years 
in experiments in carrying out his invention, and had sub- 
sequently made improvements which he had patented, the 
Court extended the first patent for seven years, (o) The 
merit of an importer is much less than that of an inventor. 

The fact that, subsequently to the date of a patent for 
an invention, great improvements have been made upon it, 
affords no reason for denying the inventor an extension of 
his patent, if he has great merit, and is shown not to have 
reaped a due benefit in proportion to his merit. The improve- 
ment may be evidence of the value of the invention, (p) It 
is otherwise if the main benefit arising from such invention 
is derived from improvements subsequently introduced by 
others than the inventor. (^) It will be prudent for the in- 
ventor to prove his expenditure of money and time in per- 
fecting the invention. 

27. The small amount of any step made in improvement, 
will not dispose the Lords of the Privy Council to undervalue 
the importance of a discovery, if the patent involve a new 
principle or a new process ; but where the invention con- 
sisted of merely a new application of a known process, which 
might readUy suggest itself to anybody, as the principle of 
the separation of oils into stearine and elaine by pressure, 
applied to cocoa-nut oil, though the benefit resulting to the 
public waj9 shown to be great, the term was only extended for 
three years, (r) 

28. The Court will consider how hx the invention has been 
of any benefit to the public.(«) 

Where great benefit to the public was produced by the 

(n) 8waine*8 patent, Webst. P. C. 559. 

SI Wright* 9 pi^tentt Webst. P. C. 575. 
) OaUoway*9 patent, Webtt. P. C. 725 ; Soame9*9 patent, Webst. 
P. C. 734. 

{q) Wooderf^9 patent, Webst P. C. 740 ; JLow9*9 patent. Mechanics' 
Magazine, Feb. 28, 1852, 174. 



(r) iS!9am««'« patent, Webst. P. C. 729. 
(«) i9imM(«r'« patent, W^bst. P. C. 721. 
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inventioD, as where the cost of the article (sugar), to the 
prodactipn of which the invention related, was diminished 
20 per cent., the term was extended, though the amount 
of discovery was small, and considerable profits had been 
realized by the patentee. (^) Where the invention is of small 
commercial value, an extension will be refused.(t«) 

29. The spirit and activity of the patentee in expending 
capital and using efforts to bring forward his invention, are 
material to be considered. (^) Where the invention had not 
got into use in consequence of disputes between the patentee 
and persons who had agreed to join him as partners in carry- 
ing out his invention, and the invention was not brought into 
operation till a short time before the expiration of the term, 
the committee refused to recommend an extension. (5^) So 
where it had not got into use in consequence of a defect not 
cured till the tenth year of the term.(;2r) 

It is strong evidence against the utility of an invention, if 
from the time when the patent was granted until the time for 
applying for a prolongation of the term, the thing invented 
has never been brought into practical operation in any way 
calculated to promote the public service. The fact that the 
invention had been previously published in a foreign work, 
and that a knowledge of it might have been acquired by 
persons here, will be considered as diminishing the benefit 
reaped by the public from the invention.(a) 

30. It is a general rule, that some explanation must be 
given if the invention has not been brought into use. 

As where a man has shown great ingenuity in an invention, 
but from want of adequate capital and means, has been unable 
to obtain a sufficient return. So if these difficulties have been 
increased by disputes with persons in partnership with the 
inventor in his patents. (6) 

(f) Derosne'g patent, 4 E. F. Moore, 418. See Morgan* s patent, 
Webst. P. C. 737. 

(u) Soame8*8 patent, Webst. P. C. 735. 

(s) Patter8on*8 patent, 13 Jar. 593 ; S. C. 6 E. F. Moore, 469. 

(y) BelVs patent, 10 Jur. 363. 

(2) Pinku8*8 patent, 12 Jur. 233, Pri. C. 

(a) Per Lords Campbell and Brougham, i9o0me«'« patent, Webst. P. C. 
729. 

(*) Wrighfs patent, Webst. P. C. 576 ; Swaine*9 patent, Webst. 
P. C. 559 ; Downton*8 patent, Webst. P. C. 565. 
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The difficulties of introducing the manu&cture into public 
use in consequence of its novelty, are important to be con* 
sidered.(c) 

As if the prejudices of workmen, or a combination of the 
trade against him, have impeded the paten tee. («?) So if from 
its nature the invention is one not likely to come into imme- 
diate use, or if the explanation of its not being brought into 
use is, that it is intended for a particular class of persons, 
as government officers, who have not yet adopted it.(«) 

81. Though, on account of combinations against the pa- 
tentee, there seems no reasonable ground for supposing the 
extension will be beneficial, the Court will not refuse to 
extend the patent. (/) 

32. It must be shown that the inventor has not been duly 
rewarded in proportion to his merit. The patentee having 
made about £7,000 by an invention, proved to be of great 
value in flax-spinning, the patent was extended for three 
years.(^) 

A patent for a self-acting mule was extended for seven 
years, it having been proved that there was a loss on the 
whole, though the profits for the last three or four years of 
the patent had been at the rate of £5,000 a year. (A) 

Proof that nothing was made for seven or eight years is 
generally required, (i) 

33. In estimating the profits of a monopoly, a fair manu- 
facturer's profit on the capital employed must be deducted, {k) 
The expenses incurred in litigation may be deducted. (^) 

Losses by a fire, supposed to have been caused by incen- 
diaries, have been taken into consideration in determining a 
question as to the extension of a patent for self-acting 
machinery. (Q 

(c) Stafford's patent, Webst. P. C. 563 ; Kollnum^s patent, Webst. 
P. C. 564. 

(d) Erard!» patent^ Webit P. C. 557 ; Jones's patent, Webst. 
P. C. 577. 

(e) Southworth's patent, Webst. P. C. 486 ; Bates's patent, Webst. 
P. C. 739. 

(/) Jones's patent, Webst. P. C. 577. 
(ff) Kay's patent, Webst. P. C. 572. 
(h) Roberts's patent, Webst. P. C. 575. 
[0 Dowwlon's patent, Webst. P. C. 565. 
[k) Galloway's patent, Webst. P. C. 729. 
[/) Roberts's patent, Webst. P. C. 573. 
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Profits realized by the sale of articles for exportation must 
be inclade<i.(f») 

34. Since the passing of stat. 14 & 15 Yict. cap. 99, s. 2, 
the patentee will be able to prove his own case in this respect, 
which he should do by the production of his books and 
accounts. Before the passing of this Act, it was decided that 
where the patentee had not sold any of his patent machines, 
and therefore had not kept any book, but lubd allowed a gas 
company to use his inyention for the purpose of making it 
known, and the manager stated that the company had never 
paid anything for the use of it, the Court thought it auf^'- 
dent prima facie evidence that no profits had been made.(n) 

85. The Court will take into consideration the annoyance 
that the patentee has suffered from litigation.(o) 

36. The Judicial Committee will not recommend an exten- 
sion if the patentee has not enforced his rights, but has 
allowed infringements of his patent, and never effectually 
asserted his tide at law.(p) 

. Where a patentee, having obtained a patent for several 
inventions, some of which were not new, omitted to disclaim, 
and permitt€[d persons to infringe the part of his invention 
* which was new, till near the conclusion of the term of the 
patent, persons who had erected machinery, relying on his 
acquiescence, opposed the extension ; and the Court, taking 
his remissness into consideration, refiised it.(^) 

37. The extension of the term of a patent for an improved 
method of printing in colours, by the combination of copper- 
plate printing and wood engraving, was opposed by the 
apprentices of the patentee, on the ground that they had 
served their time upon the expectation that on the expiration 
of the original patent, they would be able to exercise the 
trade taught them by the patentee ; but as it appeared that 
they had been instructed, and could earn fair wages as wood- 
engravers, the Judicial Committee recommended the extension 
of the patent without any oondition.(r) 

m) Hardy's patent, 13 Jar. 177 ; 6 E. F. Moo. 441, S. C. 
It) lAnoe*8 patent, 10 Jur. 363. 
0) Whitehouse's patent, Webst. P. C. 477. 
) PinJnu'9 patent, 12 Jur. 233, Pri. C. 

8imi9Ur*8 patent, Webst. P. C. 721. 

Baxter' 9 patent, .13 Jur. 593, Pri. C. 
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38. Since the coming into operation of the Patent Law 
Amendment Act, 1852, her Majesty's order in council is a 
sufficient warrant for the insertion, in new letters patent, of 
any restrictions, conditions, and provisions mentioned in the 
order. («) Before the passing of this Act, it had been fre- 
quently the practice for the Judicial Conunittee to impose 
terms as conditions of the renewal of a patent, but the discre- 
tion of the Crown was not in any manner fettered by such 
recommendation. The Judicial Committee, under stat. 5 & 6 
Wm. 4, cap. 83, had to report merely as to matters between 
the public and the party applying.(^) 

The patentee of an invention, an improved railway axle, 
which was of great merit and great importance to the public^ 
after having made great efforts to bring his invention into 
use, had lost money by it. He afterwards assigned his 
patent, and the assignees spent a considerable sum in esta- 
blishing a plant and works, but had lately made large 
profits. The patentee and the assignees having applied for 
an extension, the Judicial Committee postponed recommend- 
ing an extension till one-half of the profit of the patent, 
during the extended terra, should have been secured to the 
patentee. They then recommended an extension subject to a 
condition, that the price of the axles should not be raised. (t«) 

In Whitebouse's patent an extension was granted to the 
assignee ; the Judicial Committee recommended, that the term 
should be extended, on the assignee securing an annuity to 
the patentee during such extended term. The new patent 
contained a proviso, that the patent should be void if the 
annuity was not securedr(a;) 

In the case of Pettit Smith's patent, an extension of letters 
patent was granted upon condition that the commissioners for 
executing the office of Lord High Admiral should have the 
right of using the invention for the service of her Majesty 
without any license from the patentee.(y) 

Though a person who has obtained a patent cannot be put 
under any terms as to the manner in which he shall exercise 



[« 



Stat. 15 & 16 Vict. cap. 83, s. 40. 

Lediom ▼. BumeU, 1 H. L. C. 687. 

^ordy'^ patent, 13 Jurist, 177, Pri. C. ; 6 E. F. Moo. 441, S. C. 

PF%t7«Aot<fe'« patent, Webst. P. C. 473. 

In re Petm BmUh't patent, 7 B. ?. Moo. 133. 
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his inyention, in Whytook's case, a patentee having refused 
to grant a license to a particular person, the Judicial Com- 
mittee made it a condition of the prolongation, that a license 
should be granted. (;2r) 

SECTION IV. — PRACTICE ON HEARING BEPORE THE JUDICIAL 

COMMITTEE, ETC. NEW PATENT. 

39. The Judicial Committee have power to examine wit- 
nesses, or direct depositions to be taken in writing by the 
registrar, (a) The attendance of witnesses, and the produc- 
tion of deeds, evidences, and writings, may be compelled by a 
subpoena, to be issued by the president for the time being. (^) 
The Judicial Committee may appoint one or other of the clerks 
of the Privy Council to take any formal proofs, (c) They 
may direct the examination of witnesses on interrogatories 
either at home or abroad, under the powers of 13 Geo. 3, cap. 
63, and 1 Wm. 4, cap. 22.{d) 

Parties may have copies of all papers lodged in respect of 
any application for the confirmation or prolongation of a 
patent at their own expense. («) 

40.' The Judicial Committee will hear the Attorney-Gene- 
ral or other counsel on behalf of the Crown against granting 
any application for the confirmation or prolongation of a 
patent, in case it shall be thought fit to oppose the same on 
such behajlf.(/) 

In cases of unopposed applications, the Attorney- General 
attends and watches the case of the petitioners. He repre- 
sents the Government, and the public generally. (^) The rule 
respecting the number of counsel entitled to be heard, is the 
same in the Privy Council as in the House of Lords, — ^two 
only on either side. Two counsel only will be heard to 
oppose the petition, unless the parties have independent and 

{z) WhytochU patent, 28 Newt. Lond. Journ. 449. 

\a) Stat. 3 & 4 Wm. 4, cap. 41, 88. 7, 9. 

\b) Stat. 3 & 4 Wm. 4, cap. 41, s. 9. 

;c) Stat. 7 & 8 Vict. cap. 69, 8. 8. 

\d) Stat. 3 & 4 Wm. 4, cap. 41, 8. 14. 

[e) Rule8 Pri. C. rule 7. 

Rule8 Pri. C. Deoember, 1835 n. 
(g) Web8t. P. C. 557, n. ; Pettit Smith's patent, 7 E. F. Moo. 
133; Downton's patent, Web8t. P. C. 567. 
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distinct grounds of opposition, founded on separate and inde- 
pendent interests. (A) 

41. The rules of evidence are as nearly as possible the 
same as those in a court of law. The papers containing the 
requisite advertisements must be put in and proved. Service 
of notice on the parties who have entered caveats must be 
proved. Defects in proof cannot be cured by any admission 
of an opposing counsel, (t) 

If the petitioners are assignees, their title must be proved, 
though no notice has been given of an intention to dispute 
the title, (k) 

42. The Court has the power to give costs by statute 
3 & 4 Wm. 4, cap. 41. Costs will generally be given in 
case of successful opposition. The Court acts upon the prin- 
ciple, that if a party entitled to oppose does come and oppose 
successfully, if costs are not given, it would discourage peo- 
ple coming forward for the benefit of the public. (Z) The 
Court will refer it to a master to tax all such. extraordinary 
costs as may have been incurred on behalf of the applicant in 
consequence of the caveat and opposition, where they think 
that there was no ground for the opposition, (m) Probably no 
costs would be allowed except costs incurred in the matter of 
the petition. 

The master of the High Court of Chancery, or other officer 
to whom it may be referred to tax the costs incurred in the 
matter of any petition presented under the said Act, shall 
allow or disallow, in his discretion, all pa3anents made to per- 
sons of science or skill, examined as witnesses to matters of 
opinion chiefly, (w) 

43. Before the passing of the recent Act, it was said that 
the Crown might grant renewed letters patent at any interval 
after the end of the term, so that the new term did not exceed 
seven years from the end of the old one ; but that persons 
who might use the invention in the interval between the 

(A) WoodcrofVB patent, 3 E. F. Moo. 171 ; Lord Brougham, in re 
Doumie and Arrindellt 3 E. F. Moo. 419. 

(i) Galloway*8 patent, Webst. P. C. 725. 

{k) Wright's patent, Webst. P. C. 561. 

(/) Westrttpp and Gibbina's case, Webst. P. C. 556 ; Macintoshes 
patent, Webst. P. C. 739. 

(m) Webst. P. C. 567, Downton*s case. 

(n) Rules Pri. C. rule 8. 
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expiration of the old term and the sealing of the new letters 
patent were not responsible.(o) 

The proceedings by the patentee to obtain a new patent 
after a report of the Judicial Committee in fjEivour of an ex- 
tension, have hitherto been the same as those necessary in 
order to obtain a patent in the first instance. 

Now, however, by stat. 15 & 16 Vict. cap. 83, s. 40, in the 
granting of any new letters patent her Majesty's order in 
council shall be a sufficient warrant and authority for the 
sealing of any new letters patent, and for the insertion in 
such new letters patent of any restrictions, conditions, and 
provisions in the said order mentioned ; and the Lord Chan- 
cellor, on the receipt of the said order in council, shall cause 
letters patent, according to the tenor and effect of such order, 
to be made and sealed in the manner herein directed for letters 
patent issued under the warrant of the law officer : provided 
always, that such new letters patent shall extend to, and be 
available in and for such places as the original letters patent 
extended to and were available in : 

Provided also, that such new letters patent shall be sealed 
and bear date as of the day after the expiration of the term 
of the original letters patent which may first expire. 

(o) Ledsam ▼. Rusteii, 1 H. L. C. 698; Rumeli ▼. Ledtam, 14 
M. & W. 574 ; Ledtam y. Ruatell, 16 M. & W. 641. 
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CHAPTER XV. 



The Biffhts con/erred by Letters Patent. — Infringement. 

SECTION I. — ^WHAT ACTS ABE FORBIDDEN, 

1. Letters patent grant to the inventor and his assigns 
the Queen's especial license, full power, sole privilege, and 
authority, that he and his assigns, and such others as he shall 
agree with, and no others, shall, during the term, '^ make, use, 
exercise, and vend his said invention within the kingdom," 
&c. ; and that he and they ^^ shall have the whole profit 
accruing bj reason of his invention" during the term ; and 
to the end that he may have the full benefit and sole use of 
his invention, that no person within the United Kingdom of 
Great Britain and Ireland, the Channel Islands, and Isle of 
Man, <&c., during the continuance of the term, shall, ^' either 
directly or indirectly, make, use, or put in practice the inven- 
tion, or any part of the same, or in any wise counterfeit, 
imitate, or resemble the same, or make, or cause to be made, 
any addition thereto or subtraction from the same, whereby 
to pretend himself the inventor or devisor thereof without 
the consent, license, or agreement of the patentee, his execu- 
tors, &c., in writing under his hand and seal, first obtained." 

2. By Stat. 21 Jac. 1, cap. 1, s. 1, it is enacted, that all 
letters patent for the sole buying, selling, making, working, 
or using anything within this realm, are altogether contrary 
to the laws of the realm, and so are utterly void and of none 
effect. Section 6 excepts grants of privilege of the sole 
working or making of any manner of new manufactures 
within the realm to the true and first inventor of such manu- 
factures, which others, at the time of making such letters 
patent, shall not use. 
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3. The privilege granted appears, therefore, to be only for 
the sole making and working of the new manufacture, as 
distinguished from a privilege for buying, selling, or using 
anything. 

Mr. Hindmarch says, " The only thing which can be the 
subject of the privilege granted by a patent is the art by 
means of which the articles are made or manufactured. (a) 
The subject of the grant is the sole right or exclusive privi- 
lege to use the invention, which must be a new art of manu- 
facturing vendible articles or commodities. (6) 

4. If a man employ others to make articles according to 
the patentee's process, and sells such articles himself that is 
a use of the invention by him, upon the principle that he who 
does a thing by the hands of another does it himself. (c) 

5. If a person sells articles made according to the patent, 
such a sale is a breach of the patentee's right, and within the 
prohibitory clause of the patent. Proof that articles essen- 
tially similar to those patented were purchased at the shop of 
the defendant, is sufficient. ((Q The right to exercise the 
invention would be fruitless if goods made according to the 
patent, either here or elsewhere, in places to which the patent 
does not extend, could be sold in the ordinary course of trade 
in this country. 

6. It has been questioned whether, if an article patented 
here, purchased abroad, or in a part of the kingdom to 
which a patent does not extend, for the private use of the 
purchaser, is sold here as part of his effects, it would be an 
infringement of the patent. To that Lord Eldon said he did 
not know an answer. («) Probably vending means selling 
and offering for sale in the way of trade. (/) The exposing 
of an article intended to imitate, and which does imitate, the 
invention of the patentee for sale, is not an infringement. (^) 

7. If a machine patented is merely made by a person for 

fa) Hindmarch on Patents, 92. 

[bS lb. 230. See BouUon y. Buil, 2 H. Black 486, Heath, J. 

\c) Gibson and Campbell ▼. Brand, 4 M. & G. 189. 

[d) The University qf Oxford and Cambridge v. Richardson^ 6 Vesey, 
709; Gibson and Campbell y. Brand, Wehst. P, C, 630, Tindal, C.J. 
N. P. ; Cornish v. Keene, Webst. P. C. 502, Tindal, C.J. N. P. 

(e) Per Lord Eldon, 6 Vesey, 709. 

(/) Per Coleridge, J. 4 A. & E. 255, Minter v. Williams. 
(^) Minter y. Williams^ 4 A. & E. 251. 
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the purpose of an experiment for his amusement, or as a' 
model, it has been said not to be an infringement (A) The 
same law has been laid down in the United States by 
Mr. Justice Story, (t) Coleridge, J. in Minter v. Williams^ 
observed that there might be an innocent using and exer- 
cising of the invention. (^) It is suggested by Mr. Curtis, 
referring to a decision of Mr. Justice Washington, that the 
motive of testing the practical utility of an invention is no 
answer to the charge of having ^' used " it ; that it is not 
quite clear that in prohibiting the making or using of a patent 
article, the legislature of the United States intended to 
recognise the distinction above mentioned. (/) 

8. It appears to be a matter worthy of consideration, 
whether, taking the language of the patent and statute 
together, the mere possession and use of a patented article 
otherwise than in the process of manufacturing is an infringe- 
ment of the patentee's right (m) In other words, where the 
patent is for the thing made, whether the mere use of it 
without license is an infringement. If so, no one can safely 
buy the smallest patented article without inquiring into the 
title of the dealer of whom he buys it. A man may be 
bound to know of the existence of a patent. If he makes, 
or causes to be made, or sells in the way of his trade, articles 
in contravention of it, he may be liable. But he cannot be 
bound to know whether an article which he buys in a shop was 
made by the license of the patentee or not. 

In a recent case in the Court of Exchequer, it was urged 
that no one could buy a patent article without alicense under 
seal. Alderson, B. answered this by saying, the object of 
the grant of the Crown is to prevent others than the patentee 
from making the patented article for sale, not from the use of 
it.(n) Letters patent say no one shall make, use, or put in 
practice the invention ; which does not apply to the case of a 

(h) See JofUB ▼. Pearee, Webtt. P. C. 125. 

(t) Sawm y. Guild, 1 GalUson's Rep. 485, 487 ; Curtis, 249. So in 
France, Perpigna, Manuel des Inyenteurs, 277. 

(k) Minter y. Willianu, 4 A. & £. 256. 

(/) Watson y. Biadtn, 4 Waahington't Rep. 583 ; Curtis on Patents, 
248. 

(m) See notes Webst. P. C. 259, 543 ; Hindmarch on Patents, 492. 

(n) See Holmet y. London and North^Wettem RaUwap CkMnpany, 
C. P. 20 Law Times, 112. 

K 
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ptrty boying a patent article in a shop, and using it He 
seemed to consider that the words, ^^ whereby to pretend him- 
sdf the devisor/' overrode the whole clause, (o) 

In Stocking v. Llewellyn, the bill alleged that the defendant 
bad built and used patent cabs ; an injunction was asked to 
restrain him from using them. The Vice-chancellor stated 
that the relief was asked in respect of building ; it did not 
appear that the defendant had built, but only that he had 
bought and repaired the cabs. The injunction was dissolved 
with costs, (f?) However, in Gfillett v. Wilby^ an action against 
the owner of a cabriolet for infringing a patent, CoUman, J. 
left the question to the jury whether the cabriolet alleged to 
have been an infringement was used or let out for hire by 
the defendant. No objection was taken by the defendants 
counsel to this ruling. (^) 

9. An architect is not liable to an action for an infringe- 
ment, where a contractor building a house and using the 
materials under his directions, employs in the construction of 
it, without license, articles which infringe a patent right, (r) 

10. In a case before Vice-Chancellor Turner, the foreign 
owners of a ship, without fraud, and in ignorance of the 
patent, caused to be made and attached to their vessel, not 
being a British ship, in their own country, a screw propeller, 
on a principle which was covered by an English patent. The 
vessel came to England with a cargo for the purposes of 
trade. The Yice-Chancellor restrained by injunction the use 
of the screw propeller while the vessel should be within the 
waters over which the English patent extended. («) In ad- 
dition to the question whether the mere innocent use of a 
patented invention is an infringement, it may well be doubted 
whether in this case there was any use or exercise within the 
kingdom within the meaning of these words in the granting 
part of the patent. The coming of the vessel into our 
waters seems to l^ve been merely incidental to the use and 
exercise of the invention in the ordinary course of the foreign 



i: 



'o) Chanter ▼. Dewhurstj 12 M. & W. 825. 
\p) Stocking v. Llewellyn^ 3 LawTimeg, 33. 

Iq) Gillett v. Wilby, 9 C. & P. 336 ; Webst. P. C 270 ; more ftilly 
reported 2 Carp. R. 540. 

(r) Denley v. ^/ore, 38 Newt. Lond. Jonm. C.S. 224. 

(«) Caldwell ▼. Van Vlissmgen, 9 Hare, 415 ; S. C. 16 JwritC, 115. 
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employment of the vessel on the high seas. The isuot that, in 
coming to the shores of this conntry, the screw was used in 
English waters was merely accidental. The use seems to have 
been, in reality, no more a use in this country than would 
have been the use of a railway engine patented here in 
bringing trains from Scotland to a dep6t on the border, not 
coming farther into this country than would be necessary to 
enable an engine licensed here to take on the train. The 
arguments, from inconvenience, against the soundness of the 
decision, seem very forcible. 

11. The Dutch government having remonstrated against 
the decision in the principal case, it was by stat. 15 &16 Vict, 
cap. 83, s. 26, e;3acted, that no letters patent' for any inven- 
tion granted after the passing of that Act should extend to 
prevent the use of such invention in any foreign ship or 
vessel which may be in any part of her Majesty's dominions, 
or in any of the waters within the jurisdiction of any of her 
Majesty's Courts, where such patent invention is not so used 
for the manufacture of any goods or commodities to be vended 
within, or exported from her Majesty's dominions. Provided 
always, that this enactment shall not extend to the ships or 
vessels of any foreign state of which the laws authorize sub- 
jects of such foreign state having patents, or like privileges, 
for the exclusive use or exercise of inventions within its ter- 
ritories, to prevent or interfere with the use of such inventions 
in British s)iips or vessels, or in or about the navigation of 
British ships or vessels while in the port of such foreign state, 
or in the waters within the jurisdiction of its courts, where 
such inventions are not so used for the manufacture of goods 
or commodities to be vended within or exported from the 
territories of such foreign state. 

12. The French law says, ^^Ceux qui auront sciemment 
rec^l6, vendu, on expose en vente, ou introduit sur le territoire 
Frangais, un on plusieurs objets contrefaits, seront punis des 
m^mes peines que les contrefacteurs."(0 

Persons who in good &ith have bought for their own use, 
and not for the purposes of trade, articles infringing the right 
of the patentee, may not be liable to the payment of damages, 
but the articles will be confiscated. 

(/) Loi du 5 JiuUet, 1844, sur les brevets d'inyention, art. 41. See 
Guide Pratique des InTentenrs. Truffaut, Paris, 1844« 

K 2 
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The following cases have been decided : — *' II fiiut qne les 
produits strangers aient 6i6 introduits avec une intention 
^vidente de faire fraude ik la loi Fran9ai8e. Celui qui a fait 
I'importation est excusable s'il a agi de bonne foiJ' — Douai, 
11 Juillet, 1846. 

'^ Celui qui a achet^ une machine r^put^ contrefaite ne 
peut ^tre poursuivi a cause de I'usage qu'il en fait pour ses 
besoins personnels." — Rouen, 22 Mai, 1846.(u) 

" Bonne foi ne peut 6tre invoqule par celui trouv6 en posses- 
sion d'objets contre&its destines h Stre d^bit^s. Elle pent 
r^tre par celui qui a achet6 pour son usage un instrument qu'il 
ne savait pas ^tre brevet^." — Cour Royale de Paris, 3 Juillet, 
1839 ; Cour de Cassation, 28 Juin, 1844.(;p) 

13. The American statute gives a right of action for 
damages in. case of '^making, using, or selling" the thing 
patented. (5^) The Act of 1793 was repealed by the Legis- 
lature, and the present statute enacted, in consequence of a 
doubt whether the language of the former Act did not couple 
making and using together, so that making without using, 
or using without making, was not on ofience.(;2r) In America 
the mere use of a patented composition, as the taking a 
patent pill, seems to have been considered as an infringement 
of the patent, (a) Mr. Curtis questions this so far as regards 
the use of things that perish in the using. But innocent 
purchasers will not be restrained from the use of the product 
of a patent machine, as the sale and use of bedsteads of a 
particular construction made by a patented machine, where 
the person selling or using them is not privy to the use of the 
patented machine.(5) 

(u) Codes Annot^ (Tealet, D'AnvillierB, et Sulpicy, Paris, 1850), 
tome ii. table g^n^rale 11. Perpigiia, Manuel, &c. 364. 

Sx) Manuel des Inyenteurs (Perpigna), 318, 354, 357. 
y) Act of July, 1836, ss. 5, 14, cited Curtis on Patents, 245. 
(z) Per Story, J. WMttemore y. Cuittr, 1 Gallison Rep. 429, 433 ; 
Curtis on Patents, 247. 

(a) Per Story, J. Whittemore v. Cutter, 1 Gallison Rep. 433 ; Curtis 
on Patents, 258, 259 ; Curtis, Inventor's Manual, 109, Boston, 1851. 

{b) Boyd T. Brown, 3 McLean Rep. 295 ; Boyd v. McAlpin, 3 
McLean Rep. 427 ; KepUnger y. De Young, 10 Wheaton Rep. 358 ; 
Curtis on Patents, 250, 257. 
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SECTION II. — WHAT IMITATION OR RESEMBLANCE IS AN 

INFRINGEMENT. 

14. The questions of infringement may be stated in these 
terms : Is the defendant's machine a copy made after and 
agreeing with that described in the plaintiff's specification ? (c) 
Is the change, if any, colourable and formal, or substantial 
and essential ? Is the effect the same, and is it produced 
substantially in the same manner and by the same means ? 
Are the parts essential to the production of the useful result 
obtained by the plaintiff's invention adopted or imitated by 
the defendant ? 

15. If a defendant uses that which is virtually and sub- 
stantially the invention described in the specification, a slight 
departure from the specification, for the purpose of evasion 
only, would be a fraud on the patent. The question is, whether 
the mode of working by the defendant has or has not been 
substantially different. (^) It is not in the power of any 
person, simply by departing in form, or in inmiaterial circum- 
stances, from the mode of carrying out the invention mentioned 
in the specification, to use it without the leave of the patentee. 
The question is, whether there is such a variation in substance 
as to make the defendant's mode of operation a distinct 
thing. 

16. The essence of the invention must be looked to. 
Gramble's patent was for the use of iron retorts worked in 
connection with each other, and heated by separate furnaces 
for the two stages of the process of manufacturing sulphate 
of soda, so that both might be kept in action at the same 
time. The material of which the chambers was composed not 
being of the essence of the invention, the patent right was 
held to be invaded by the use of chambers of other materials 
than those mentioned in the specification. («) 

17. In determining the question of the identity of two 

(c) Oalloway v. Bleadon, Tindal, C.J. N. P. Webst. P. C. 523. 

(d) Hill V. Thompson and Forman, Webst. P. C. 239 ; 8 Taunt. 
382, S. C. ; Walton t. Potter, Webst. P. C. 587, Tindal, N. P. ; 
Walton V. Potter, 3 M. & 6. 411 ; per Gibbs, C.J. Bovilly. Moore, 
Day. P. C. 405 ; S. C. 2 Marsh. 311 ; Stead v. Anderson, 4 C. B. 806. 

(e) Gamble t. Kurtz, 3 C. B. 435 ; Bramah t. Hardcattle, 1 Carp. 
R. 168. 
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mechanical contrivances, the jury must consider whether the 
defendant's machine is only colourably different, — that is, 
whether it differs merely in the substitution of what are called 
mechanical equivalents for the contrivances which are resorted 
to by the patentee. If the differences which exist between 
one machine and the other are such as do not affect the 
principle of the invention, the two machines are alike in 
substance. One man has invented the principle and another 
has adopted it, and though he may have carried it into effect 
by substituting one mechanical equivalent for another, still 
the jury should look to the substance, and not the mere form ; 
and if it is in substance an infringement, they ought to find it 
to be so. If its principle is not the same, but really different, 
then the defendants cannot be said to have infringed the 
patent. (/) Mechanics may be called as witnesses to prove 
the identity in principle of two contrivances. (^) 

18. Mr. Justice Story says it is often a point of intrinsic 
difficulty to decide whether one machine operates upon the 
same principles as another. In the present improved state of 
mechanics, the same elements of motion and the same powers 
must be employed in almost all machines. The material 
question is not whether the same elements of motion or the 
same component parts are used, but whether the given effect 
IS produced substantially by the same mode of operation 
and the same combination of powers in both machines. (A) 
Coleridge, J. said, ^^If the defendant has taken the same 
principle as the plaintiff, and has used it so as to work in the 
same way on t^e same subject-matters, so as to produce the 
same result, the only difference being that he has varied the 
mechanical agent by which he has done it, then I think it is 
merely a colourable imitation, and amounts to an infringe- 
ment. It was stated by the witnesses on both sides, that it 
is often a matter of perfect indifference what mechanical 
agent they use to effect the result. The plaintiff has as much 
right to be protected against an infringement by the use of 
mechanical equivalents, as he would if exactly the same 



(/) Morgan Y, Seaward, Wehst, P. C. 171, Alderson, B. ; Morgan 
y. Seaward, Webst. P. C. 168, Sir L. Shadwell. 

(a) Webster t. Uiher, Godson on Patents, 232. 

(A) Odiome v. Winkley, 2 Gallisoo Rep. 51, 53, cited Curtis on 
Patents, 263. 
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means had been made use of. If this were not so, there 
could be no means by which a patentee's title could be at all 
protected, unless he specified every possible mode by which 
the result could be arrived at."(0 

19. There may be an infringement by the use of so much 
of a combination as is material. If a portion of a new 
arrangement of machinery is in itself new and useful, and 
another person, for the sake of producing the same effect, uses 
that portion of the arrangement, and substitutes for the 
other matters combined with it a mechanical contrivance, that 
would be an infringement of the patent. In a patent for a mode 
of stopping looms when the shuttle stops in the shed, the prin- 
ciple of the invention was to transfer the momentum of the 
slay to a brake acting on the fly-wheel. This was effected 
by an arrangement by which, if the slay beat up when the 
shuttle was absent from both boxes, the stop-rod finger not 
being elevated by the weight of the shuttle in either box, 
came into contact with one end of a lever acting on the brake, 
and an apparatus by which a clutch-box was thrown out oif 
gear, and the driving-strap shifted from the driving-puUey to 
a loose puUey at the same instant. This was, held to be 
infringed by a contrivance by which the stop-rod finger, 
under such circumstances, was brought into contact with a 
lever, different in construction but similar in its mode of 
operation, pressing a brake on the fly-wheel, and throwing 
the driving-strap off the driving-shaft. (iS;) 

20. In cases of this kind it is important to consider 
whether the useful effect of the patented invention, and 
what is protected by the patent, consist in the combined effect 
of the whole. If the patent is for the entire combination, 
and that alone, the doing the same thing by a contrivance 
similar to part of the patented machine woula seem not to be 
an infringement.(/) 

21. When the principle of operation is public, a patent 
for a particular machine is not necessarily infringed by the 
adoption of instruments operating on the same principle, but 
varying in detail from those employed in the patent machine. 
In such case the -similarity of effect produced does not 

(t) Mangnall t. Beweie, N. P. 34 Newt. Loud. Jotum. C. S. 294. 

(k) Sellers v. DUkimon, 5 Excb. 312. 

(/) See Sellen v. DteiHiifoii, N. P. 35 Newt Loud. Joam. 135. 
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necessarily show that one instrument is merely an equivalent 
for the other, (m) 

22. The fact that the defendant has made a great improve- 
ment on the patentee's invention, will not enable him to adopt 
the principle of the patentee's invention. (n) In Cochrane v. 
Braithtoait^ owing to imperfections in the original invention, 
it had never been brought into use, and many engineers gave 
evidence that they did not believe it would work ; but Mr. 
Brunei and some others having proved that they had actually 
seen it work, the plaintiff was held entitled to recover against 
the defendant, who, adopting the principle of the plaintiff's 
invention, had greatly improved the machinery by which it 
was applied, and had brought the improved invention into 
use.(o) In M<icnamara v. HuUe^ the plaintiff's invention, 
for the form of paving-blocks had been patented foi* many 
years, but had not got into use till applied to a new material 
not mentioned id the patent, or apparently thought of at the 
time by the patentee. (/?) 

28. The improvement may, however, be taken into con- 
sideration in determining whether his invention is distinct 
from that of the patentee. (^) If a man has, by dint of his 
own genius and discovery, after a patent has been obtained, 
been able to give to the public^ without reference to the 
former patent, or by borrowing the idea from the former 
patent, a new and superior mode of attaining the same end, 
there can be no objection to his taking out a patent for that 
purpose. But he must not avail himself of that which had 
before been granted exclusively to another. The jury will 
say whether the second invention is virtually bottomed on 
the first, varying only in circumstances not material to the 
principle and substance of the invention, (r) 

A patent for improvements in the process of finishing 
hosiery, by placing the goods in a press between metallic 
boxes heated by steam, was held not to be infringed by 

(m) T^he Electric Telegraph Company v. Brett and Little^ 26 Newt. 
Lond. Journ. C. S. 134. 

Cn\ Nelson v. Hanford, Webst. P. C. 31Q. 

(o) Lord Cochrane y. Braithwaitt 1 Carp. R. 493. See Walton v. 
Potter, Webst. P. C. 591. 

{p) Macnamara v. Hulee, Car. & Mar. 471. 

Ig) Neilson v. Harford, Webst. P. C. 310. 

[r) Walton v. Potter, Webst. P. C. 591, Tindal, C.J. See ante, p. 18. 
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passing them between rollers similarly heated; the Court, 
considering that the claim was for the particular machine 
described, and not for a process to apply to any sort of sur^ 
faoe. So far as it was a machine, the principle was different, 
the pressure in the one case being continued, and in the other 
momentary. («) 

24. If the patent be for a principle, it will extend to every 
mode in which the principle can be carried into operation. (^) 
If a man invents and adapts a principle, it is a question for the 
jury whether any other mode of doing the same thing is or is 
not a piracy of that which he has invented. It is said that 
there never were two things to the eye more different than 
the plaintiff's invention' and what the defendant had done in 
contravention of the patent right, in Cro»sley v. Beverly. 
The plaintiff's invention was different in form, different in 
construction ; it agreed with the invention alleged to be an 
infringement in one thing only. By moving in the water, a 
certain point was made to open so as to shut up another ; the 
gas passing through a wheel made it revolve, and the quan- 
tity which passed through was measured by the number of 
revolutions made by the wheel. Scientific men all said, that 
the moment a practical scientific man had that principle in his 
head, he could multiply without end the forms in which it 
could be made to operate, (te) In Neilson's case, the claim 
was for the use of heated air for blast-furnaces ; it was held 
that the use of the hot blast was an infringement, by what- 
ever apparatus it was applied. (^) 

In a case of a patent for welding tubes without a mandrel, 
by circumferential pressure at a welding heat, the apparatus 
mentioned as used by the patentee consisted of dies or tongs 
with conical holes, through which the tube was drawn. 
Welding tubes by passing them through grooved rollers 
placed one above another, was held by Lord Lyndhurst, C.B. 
to be an infringement, on the evidence of Mr. Donkin and 



(0 



Barber v. Grace, 1 Exch. 339. 

Per Lord Cottenham. Neilion y. Tkongsetm, Webst. P. C. 283 ; 
Morgan v. Seaward, Webet. P. C. 171 ; CoeM^me v. Braitkwait and 
Ericseon, 1 Carp. R. 493 ; ante, p. 81. 

(u) Jupe y. Pratt, per Alderson, B. Webst. P. C. 146 ; Croe^ v. 
Beverley, Webst. P. C. 106. 
(x) The Houiehill Qm^^an^ t. NeUean, Webtt. P. C. 688. 
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Mr. Brunei, that the mode of operation of the two contri- 
vanoes was the same in principle, (y) 

25. If the principle is applied in the same way, the want 
of two or three circumstances in the defendant's applicdtion, 
which are contained in the plaintiff's specification, will not 
affect the question. (;2r) 

26. If any one of sereral improvements mentioned in a 
patent is imitated, that is a use of the invention. A declara^ 
tion in case, for the infringement of a patent for giving 
signals and sounding alarums in distant places by means of 
electric currents transmitted through metallic circuits, alleged 
that the defendant had used the invention. The jury having 
found that there had been an infringement in respect of one 
of the improvements, it was held to be a sufficient finding of 
the infringement alleged in the declaration, (a) 

27. It is an infringement if the defendant has pirated a 
material part of that to which the patent applies. If he has 
used that part for the purposes to which the patentee applied 
his invention, and for which he has taken his patent, and the 
jury find that the substitute used by the defendant is sub- 
stantially the same thing, it is an infringement. An invention 
consisted in lining the boxes for axletrees with metallic com- 
positions and alloys, as pewter, of wl).ich tin is the basis, 
and retaining the lining in its place by means of rims and 
fillets. Friction was avoided by the use of the soft metal. 
The defendant having lined his boxes with tin, worked upon 
their interior surfiEuse by means of a solderiog-iron, without 
any rims or projections, the judge left it to the jury to say 
whether the part which the defendant had infringed was a 
new part of the invention, and whether the two contrivances 

I were substantiaUy the same. The jury having found for the 
plaintiff, the Court thought the direction correct. (5) 

28. The question of infringement by chemical equivalents 
involves matter of consideration materially different from the 

(y) Russell y. Cowley, Webst. P. C. 462 ; Russell v. Ledsam, 14 
M. & W. 580. 

(z) Jones V. Pearce, Webst. P. C. 124. 

(a) The Electric Telegraph Company t. Brett and lAttle, 20 L. J. 
C. P. N. 8. 123 ; S. C. 10 C. B. 838 ; Qillett v. Wilby, 9 C. & P. 334 ; 
CrosskUl y. Tuj^d, Cresswell, J. N.P. 28 Newt. Lond. Journ. 141. 

(fi) Newton y. Grand Junction Railway, 5 Exch. 331. See Hancock 
y. Somervell, 39 Newt. Lond. Jounu 158. 
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question of infringement by mechanical equiya]ent6.(6) Me- 
chanics is a deductive science, naturally growing from the 
observation of common phenomena. The separate action of 
two mechanical forces being known, the result of their com- 
bined action can be predicated. In chemistry it is very 
different. Two bodies, such as muriatic acid gas and ammo- 
niacal gas, being brought together, no previous reasoning 
oonld tell us that from tiiese two gases a solid would be pro- 
duced ; and nothing inherent in themselves could enable ns to 
say that the acid character of the one and the alkaline 
character of the other would wholly disappear in the resultant 
Chemistry, therefore, in its present state, is not so much a 
deductive as an experimental science. ({^) 

The knowledge of the results of a particular combina- 
tion of two elements in chemistry does noi in general involve 
a knowledge of the results of the combination of one with 
what is in fctct, but has not been actually ascertained by 
experiment to be, for the purposes of the invention, a 
chemical equivalent for the other. Two substances may be 
nominally identical, and, for all ordinary purposes, the same 
thing, and yet slight differences in their quality may cause 
one to be incapable of producing the useful effect attained by 
the emplojnnent of the other. The cases of Muntz's patent 
for sheathing, Christ's patent for the production of white 
enamelled surfiuses for copperplate printing, and Derosne's 
patent for filtering cane juice, are instances in which this iaci 
has been brought to the notice of the Courts. («) 

29. A very slight difference in a process may be of the 
highest importance. (/) 

30. If for a part of the patentee's invention any well- 
known chemical equivalent is substituted, there can be no 
doubt but that this would be an infringement. (^) 

31. It is doubtful whether a patent for a chemical com- 
position is infringed by the use of an equivalent for one of 

(c) Per Pollock, C.B« 5 Excb. 326. 

(d) Dr. Lyon Flayfiiir's Lecture on the Chemical Principles involved 
in the Results of the Great Exhibition. 

(e) Muntz v. Foster, 2 Law Times, 325 ; S. C. Carpmael on Patents, 
25, Tindal, C.J. N. P. ; Siurtj v. De la RuSy 5 Rnss. 325 ; Derosne v. 
FaMe, Webst. P. C. 158. 

(/) Edwarde v. Da Cotttt, 36 Newt. Lond. Joum. C. S. 130; mUe, 17. 
df) Heath T. Uwrniih 13 M. & W. 593. 
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the substances employed, which was not known to be such by 
ordinary chemists at the date of, or described as such in, the 
specification. (A) The subject was much discussed in a recent 
case in the Exchequer Chamber. Erie, J. thought that a 
patent for the use of a substance in a process was infringed 
by the use of a chemical equivalent for that substance, known 
to be such at the time of the use, if used for the purpose of 
taking the benefit of the patent, and of making a colourable 
Tariation from it.(t) Coleridge, J. and Alderson, B. in 
accordance with the view of the Court of Exchequer, con- 
sidered that if the equivalent was not known to be such at 
the time of the patent, nor by the defendant at the time of 
his using it, its application constituted a new discovery, and 
was not within the patent. 

Alderson, B. put the question of equivalents thus : — '^ The 
equivalent being known as a part of the general knowledge of 
the world, he who by his specification describes the ingre- 
dients which he uses, describes also all those known equiva- 
lents, and so does, in fieict, communicate to the world, by his 
Apecification, the knowledge of the equivalent, and on thiB 
knowledge, thus impliedly communicated, he who afterwards 
uses the equivalent really acts. If the equivalent be not 
known before, he who discovers the equivalent, if it can be 
used more advantageously than the substance for which it is 
the equivalent, has, by the use of the equivalent, improved on, 
and not infringed the original invention." The same view of 
the case was taken by Coleridge, J. and it does not seem to 
be inconsistent with the decision of the Court of Exchequer 
Chamber in the case.(^) 

32. The fact that the defendant did not intend to imitate 
the patent process seems not material to be considered.(Z) The 
question is what the defendant has done, not what he intended. 

33. If a patent is obtained for the use of a composite 
substance in combination with other things, the use of the 

(h) See Heath ▼. Unwin, 13 M. & W. 583, per Coleridge, J. and 
Alderson, B. ; Heath r. Unwin, 22 L. J. C. P. 7 ; 16 Jurist, 996, 
S C. 

(f) Heath t. Unwin, 22 L. J. C. P. 7 ; 16 Jurist, 996. 

h) Heath ▼. Unwin, 22 L. J. C. P. 7 ; S. C. 16 Jurist, 996. 

(0 Heath y. Unwm, 16 L. J. n. s. Chy. 283 ; Stevem v. Keating ^ 
L. C. there cited ; Stead y. Anderton, 4 C. B. 806, 833. 
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elements of that substance under such circumstances that 
the composite substance will be formed in the course of the 
process, seems to be an infringement of the patent for the use 
of the composite substance. (m) It is merely a different niode 
of employing the same thing. So it seems that a patent for 
the use of the elements of a substance may be infringed by 
their use in a compounded state. A patent was obtained for 
the use of acid and alkali in the formation of artificial stone. 
It was urged that it was infringed by the use of borax, which 
is a salt ; in other words, an acid and an alkali in combina- 
tion, (n) When the case was before Lord Cottenham, on a 
motion to dissolve an injunction, he said that the defendant 
did in fact profess to make a cement of the same materials as 
the plaintiff used, though in a different combination, and that 
there could hardly be a question of the plaintiff's right to an 
injunction. (o) The point was not finally decided, as the 
patent was held bad at law. 

34. The case of Heath v. Unwin is a very important one 
upon this subject. Heath took out a patent for certain 
improvements in the manufacture of iron and steel, and 
declared the nature of his invention to be the use of carburet 
of manganese in any process in which iron is converted into 
cast -steel. He described the process thus: — "I propose to 
make an improved quality of cast-steel, by introducing into a 
crucible bars of common blistered steel, broken as usual into 
fragments, or mixtures of cast and malleable iron, or mal- 
leable iron and carbonaceous matter, along with from one to 
three per cent, of their weight of carburet of manganese, and 
exposing the crucible to the proper heat for melting the 
materials, which are, when fluid, to be poured into an ingot- 
mould in the usual manner. I do not claim any mixture of 
cast and malleable iron, or malleable iron and carbonaceous 
matter, but only the use of carburet of Inanganese in any pro- 
cess for the conversion of iron into steel." Before his discovery 
it was practically impossible to produce cast-steel capable of 
being welded with iron, except Swedish, and some other iron 
of the best quality. Unsuccessful attempts had been made to 
alloy the steel with oxide of manganese. Mr. Heath dis- 

(m) Heath y. CTniemi, 22 L. J. C. P. 7 ; 16 Jurist, 996, S. C. 

(n) Stevem v. Keating^ 2 Exch. 776. 

(o) Stevem t. Keating, 30 Newt. Lond. Journ. C. S. 62. 
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covered, tbat when oarbnret of maDganese (which is the piD* 
duet of oxide of manganese and coaUtar, or carbonaceous 
matter, exposed to an intense heat in a pot lined with char- 
coal), was put into a pot with blistered steel, a steel was 
formed capable of being welded, and of a very superior quality 
to any before produced. Mr. Heath manufactured carburet 
of manganese at great expense, for the purpose of employing 
it in producing such castnsteel. It was afterwards discovered, 
that if the oxide of manganese and coal-tar, or carbonaceous 
matter, were put together with the bar steel into the pot, the 
same result would take place. The defendant availed himself 
of this, and at a much less cost produced the same quality of 
steel. On the trial before Mr. Baron Parke, in 1844, the 
jury found, tbat the black oxide of manganese put with 
car Don into a crucible containing blistered steel would form 
carburet of manganese in a fused state before any combi- 
nation with the steel ; but that the quantity of carburet so 
formed would be less than one per c^nt. of the weight of the 
steel in the crucible. They stated also, that the merit of the 
plaintiff's invention consisted in putting into the crucible a 
sufficient quantity of carbonaceous matter to neutralize the 
oxide, and form carburet of manganese without depending 
upon the carbon contained in the materials of the crucible, or 
existing in the blistered steeL They found, that carbon and 
black oxide of manganese had never before the date of the 
patent been nsed practically in making steel. Upon these 
£Ebcts, Baron Parke, in delivering the judgment of the Court, 
said, ^^ In order to decide whether the defendant is guilty of 
an infringement, we must determine for what Invention the 
patent, as explained by the specification, is taken out. It 
is not for the use of oxide of manganese in the melting of 
cast-steel, for the carburet is mentioned and distinguished 
from the oxide, nor could a patent for the use of the oxide 
be supported, ai^ the substance had been nsed long before in 
the process of melting steel. Nor is it for the use of oxide of 
manganese in any mode of combination with carbon generally. 
If it had been, it would have been liable to a similar objec- 
tion, as oxide of manganese had been nsed in crucibles con- 
taining in their construction a quantity of carbonaceous 
matter, with a portion of which it would necessarily combine 
during the process. The patent was obtained for the use of 
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one peculiar combination of carbon and manganese, tbe 
metallic substance called carburet of manganese, and for the 
use of it in that state. Tbe defendant has not directly 
infringed the patent, nor indirectly ; because that which was 
used was not a well-known equivalent. There is no reason 
to think that before the inquiry, the defendant, or any one 
else, knew that the carburet would be formed in a state of 
fu6ion."(/?) On a second trial, Mr. Justice Cresswell, con* 
sidering himself bound by the judgment of the Court of 
Exchequer, directed the jury, that tibere was no evidence of 
an infringement. On this trial it appears to have been in evi- 
dence, that the carburet of manganese formed an alloy with 
the steel. Taking that alloy to be the invention, the majority 
of the judges in the Court of Exchequer Chamber thought 
that any mode of forming it by bringing the two sub- 
stances together was a direct infringement, and that the 
defendant's mode of working was merely a neater way of 
combining them.(9') 

In accordance with the view of the Court of Exchequer 
Chamber, Knight Bruce, Y.C, in the case of Muntz's patent 
for sheathing, made of a mixture of the purest zinc and cop- 
per, said, ^^ That if, in the course of the defendant's process, 
the zinc and copper were purified so as to be of the same 
pure character as directed to be used by Muntz's specifi- 
cation, he should consider this a colourable eva8ion."(r) 

35. In the case of a patent for the combination and use of 
materials, known and used before for the same purpose, in a 
particular combination and proportion, if the specific propor- 
tions be materially departed from, it is no infringement. («) 

36. In order to show to the Court what is really the sub- 
ject of the patent, the patentee must put in and prove his 
patent and specification, and if the patent purports to be for 
an improvement on a former patent, then the former speci- 
fication must also be proved. (0 

37. The similarity of structure in two specimens of manu- 

(p) Heath v. UfDwmf 13 M. & W. 583. 
{g) Heath t. Unwin, 22 L. J. C. P. 7 ; 16 Jurist, 996, S. C. 
ir) Muniz ▼. Foeter, 24 Newt. Iiond. Joarn. C. S. 299, V. C. B. 
(«) Hill ▼. Thompwn and Formany Webtt. P. C. 239 ; 8 Taunt. 382. 
Stevene t. Keating, 2 Exch. 777. 
(/) Lewie t. Davie, S C. & P. 502 ; Webst P. C. 488. 
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fJEMstared goods may afford presumptiye eyidence of their 
having been made m the same way.(u) In other cases the 
large consumption by the defendant^ of the materials em- 
ployed in the patent process unaccounted for, except on the 
supposition that they were employed as in the patent pro- 
cess, coupled with the similarity of defendant's goods to those 
made by the patent process, has been relied oji,(x) (See 
post^ Inspection.) 

(u) Huddart y. Qrimahaw, Webst. P. C. 92. 
(jr) Hall V. Jarvis, Webst. P. C. 100. 
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Property in Patents. — Assignments. — Licenses. 

1. The right to a patent is assignable and devisable; it is 
personalty, and goes to the executor. If obtained by an 
uncertificated bankrupt, the patent vests in his assignees. The 
schemes which a man may have in his own head before he 
obtains his certificate, (a) do not pass ; nor can the assignees 
require him to assign them, provided he does not carry his 
schemes into effect till after he has obtained his certificate. 
But if he has availed himself of his knowledge and skill, and 
thereby acquired a beneficial interest which may be the subject 
of assignment, that interest will pass to the assignees. (6) It 
seems doubtful whether an invention provisionally protected 
would pass. 

2. Patents granted before the passing of the recent statute, 
contain a condition for making void the patent if it becomes 
vested in more than twelve persons. Originally the con- 
dition taken from the Bubble Act, which before its repeal in 
1826 used to be recited, limited the liberty of holding a 
patent to five persons. In May, 1832, Sir Thomas Denman, 
then Attorney- General, with the consent of the Board of 
Trade, substituted the provision, that no more than twelve 
persons should be interested, (c) 

3. Stat. 15 & 16 Vict. cap. 83, s. 37, enacts, that not- 
withstanding any proviso in former letters patent, it shall be 

(a) As to a secret, see in re Feaver, Court of Bankruptcy, Tunes, 
Feb. 20, 1843. 

{b) Hesse v. Stevenson, 3 Bos. & Pall. 565. See Bloxam v. Elseef 
6 B. & C. 169. 

(c) Holroyd on Patents, 137. 

L 
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lawful for a larger number than twelve persons hereafter to 
have a legal or beneficial interest in such letters patent. 

With regard to assignments made before the passing of this 
Act, it may be noticed that assignments to trustees for the 
benefit of creditors, though more than twelve, do not avoid a 
patent, ((f) And that it is whoUy immaterial in how many 
persons licenses to use a patent, whether exclusive or not, may 
have become vested. («) 

4. By Stat. 15 & 16 Yict. cap. 83, s. 35, the grantee or 
grantees of letters patent to be hereafter granted may assign 
the letters patent for England, Scotland, or Ireland respec- 
tively, as effectually as if the letters patent had been originally 
granted for England, or Scotland, or Ireland only ; and the 
assignee or assignees shall have the same rights of action and 
remedies, and shall be subject to the like actions and suits, as 
he or they should and would have been subject to upon the 
assignment of letters patent granted to England, Ireland, or 
Scotland before the passing of this Act. 

5. The assignment may be by deed or will. A monopoly 
privilege cannot be assigned at all, unless a power to do so is 
given by the Crown. As licenses must be under the hand 
and seal of the patentee, so also must assignments. (/) Under 
a grant of letters patent reserving the legal interest to the 
patentee until the determination of a pending suit, on the 
happening of that event, the legal interest passes to the 
grantee. (^) 

6. The assignor may covenant that the patentee is the true 
inventor ; that the specification is sufficient ; that the patent 
is valid ; that he has a right to assign, for quiet enjoyment, 
for further assurance; that the patentee will do all things 
necessary to enable the assignee to obtain patents in 
foreign countries, either in his own name or in the name of 
the original inventor ; and that he will aid in procuring con- 
firmation or extension. A power of attorney to receive and 

(rf) Mac Alpine Y, Mangnall, 3 C. B. 496 ; Bloxam v. EUee, 1 C. & P. 
558, 6 B. & C. 169. 

(e) Proiheroe v. May, 5 M. & W. 675. 

(/) See Sheppard's Touchstone, 231 ; Duvergier v. Fellows, 10 
B. & C. 829. See Power y. Walker, 3 M. & S. 7 ; Davidton y. Bokn, 
5 C. B. 460 ; Leader y. Purday, 7 C. B. 12. 

(jf) Cartwriffht y. Amatt, 2 Bos. & PuU. 43. 
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sue for royalties under existing licenses, in the name of the 
patentee, may, in some cases, be convenient. If the assign- 
ment is of a partial interest, it should contain covenants by 
the patentee to allow his name to be used in actions and suits 
for infringements, and to produce the patent in evidence. 

7. The assignment must be perfected by an entry in the 
register of proprietors. 

Letters patent have hitherto been the most unmarketable of 
all titles. It has been said, ^' An objection to the title acquired 
by a patentee arises out of the nondescript nature of the 
grant, and the almost total impossibility of ascertaining 
whether it is encumbered, so that, on the sale of a patent, the 
purchaser must take his chance of the sufficiency of the title, 
and rely almost entirely on the covenants of the vendor. As it 
is quite unsettled whether the letters patent pass any legal 
estate, (A) and what is the effect of the bodily possession of the 
letters patent, it follows, that if a patentee mortgages or 
grants licenses without delivering up the letters patent, and 
there is no notice of the charge indorsed, and the patentee 
then sells, and the purchaser takes possession of the letters 
patent, it is uncertain whether he takes subject to the mort- 
gage or license, or not."(») — 14 Jurist^ 462. 

8. These difficulties will be remedied for the future by the 
enactment that, until an entry shall have been made in the 
register of proprietors, the grantee or grantees shall be deemed 
and taken to be the sole and exclusive proprietor or proprie- 
tors of such letters patent, and of all the licenses or privileges 
thereby given and granted. (y) The certificate of the entry 
of an assignment or liceuse is subject to a stamp-duty of five 
shillings, and the certificate of the assignment or license, five 
shillings. 

From a perusal of the rest of the section, it would appear 
that, in enactiug this clause, the Legislature had rather in 
view the facilitating proceedings by scire facias^ than the 
rendering the titles to letters patent secure and marketable. (^) 

{h) Another writer in the Jurist, vol. vii. pt. 2, p. 242, says, " Letters 
patent do not profess to vest in the grantee any estate ; they merely grant 
him a power.'' See 7 Jarm. by Sweet, 536. 

(f) See JoM9 Y. /ofiet, 8 Sim. 633 ; Wilmot v. Pti^e, 5 Hare, 14. 

0) Stat. 15 & 16 Vict. cap. 83, s. 35. 

{k) See Report on the Patent Law Amendment Bills, 1851, p. 376. 

L 2 
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Bnt it is to be hoped that convenience, as well as the analogy 
of the construction put upon stat. 5 8c 6 Wm. 4, cap. 83, s. 4, 
wDl induce the courts to construe the word grantee as meaning 
the person appearing on the register to be the grantee either 
of the Crown or the original patentee. (Z) 

9. Erroneous or improper entries in the register of pro- 
prietors may be expuuged by an order of the Master of the 
Rolls, or of any of the courts of common law in term time, 
or any judge thereof in vacation. It is enacted, that if 
any person shall deem himself aggrieved by any entry made 
in the register of proprietors, it shall be lawful for such 
person to apply by motion to the Master of the Rolls, or to 
any of the courts of common law at Westminster in term 
time, or by summons to a judge of any of the said courts in 
vacation, for an order that such entry may be expunged, 
vacated, or varied ; and upon any such application the Master 
of the Rolls, or such court or judge respectively, may make 
such order for expunging, vacating, or varying such entry, 
and as to the costs of such application to the said Master of 
the Rolls, as to such court or judge may seem fit ; and the 
officer having the care and custody of such register, on the 
production to him of any such order for expunging, vacating, 
or varying any such entry, shall expunge, vacate, or vary the 
same according to the requisitions of such order. (m) 

10. A mere licensee cannot maintain any action against any 
one else for the piracy of the invention. (w) But perhaps the 
proprietor of any partial interest, or a person having an 
exclusive license from the patentee, might do so in respect of 
any injury to his separate interest.(o) Or he might join with 
all the other persons interested in the patent in any action or 
suit relating to any matter affecting their common interests.(jK>) 
But the better opinion would seem to be, that a licensee, or a 
person who has only a grant from the patentee, of the sole right 
in a particular locality, or to exercise some only of the inven- 
tions in respect of which a sole right is conferred by the 

(/) SeeBusseU y. Ledsamf 14 M. &W. 574; Ledsam y. Russell f 16 
M. & W. 633. 

(m) Stat. 15 & 16 Vict. cap. 83, s. 38. 

(n) Derosne y. Fairie, per Lord Abinger, N. P. Webst. P. C. 154. 

(o) See George y. Wackerback^ Grodson on Patents, 226. 

Ip) Coryton v. lAthebyef 2 Saond. 115, 116; Weller y. Baker, 
2 Wils. 423. 
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patent, (g) has no such interest as will enahle him to maintain 
a separate action in his own name.(r) Until a recent altera- 
tion of the law enabling him, it was held in the United States 
that the grantee for a particular district was not an assignee 
of the patent, and could not sue.(«) 

11. A license appears to be a personal privilege which cannot 
be granted over to another by the licensee. At any rate, it 
cannot be divided and assigned in part.(^) 

12. A license should be under the hand and seal of the 
patentee ; but it will not be void though it is by parol only. 
To grant a license not under seal may be a contempt of the 
Crown, but the man to whom it is granted, and who has 
derived a benefit from it, must pay the price of it. 

If a person to whom a license to use a patent is granted 
by an instrument not under seal, keeps it, and acts upon it, he 
will be taken to have waived all objection on the score of the 
want of a seal.(u) 

13. A license to use a patented invention, through under 
seal, need not be by deed. If it does not appear to have 
been delivered as a deed, it does not require a stamp, as a 
deed not otherwise charged within the meaning of 55 Geo. 3, 
cap. 189, sched. part 1, tit. Deed.(;z;) 

14. It will be convenient that licenses should contain pro- 
visoes against alienation. 

A stipulation may be introduced, that the inventor, on 
being indemnified, shall commence and prosecute actions or 
suits, or allow his name to be used by the licensee in proceed- 
ings against persons pirating the invention. 

Tlie right to damages to be awarded in such actions, may 
be reserved to the patentee. 

15. By granting or accepting an interest or license as 

(q) See American cases, Blanchard v. Eldridge^ J. W. Wallace Rep. 
337, cited Patnam's Digest for 1850, tit. Patent, 3; Gayler v. Wilder, 
10 Howard's Supreme Court Reports, 477, 494. 

(r) See Co. litt. 164, 165 ; Lord Mounljoy* 8 c&set Godbolt, 17 ; Bootey 
V. Davidson, 13 Q. B. 259 ; Protheroe v. May, 5 M. & W. 675. 

M Tyler v. Tuel, 6 Cranch. R. 324, cited Curtb on Patents, 310. 

(t) Brooks y. Byam, 2 Story Rep. 544 ; Com. Dig. Grant, 9. See 
Protheroe v. May, 5 M. & W. 675, 684 ; Pidding v. Franks, 1 Mac- 
Nagbt. & Gord. 593. 

(t() Chanter ▼. Dewkwrst, 12 M. & W. 823. See in this case the form 
of a count in aasumpiit, for mon^ due for the grant of a license. 

(x) Chanter v. Johnson, 14 M. & W. 408. 
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against such person, a man may be estopped from disputing 
the validity of a patent. In an action by the assignee of a 
patentee against the patentee, for infringing the patent-right 
assigned by him, the patentee will not be permitted to set up 
that his invention was not a new one.(y) 

If^ acting under a license, a man has actually used the 
invention by the permission of the patentee, he cannot after- 
wards set up that the patent is void in answer to an action 
for rent during the time he had the enjo3rment ; nor can he 
recover back the rent he had paid for the use of the inven- . 
tion,(^) unless he can also show that he was induced to take 
the license by the fraud of the patentee, (a) 

In covenant on an indenture for the non-payment of rent 
due for license, the licensee will be estopped by a recital in 
the indenture from alleging that the patentee was not the 
first inventor, if he has had enjo3rment under the license.(5) 

By the acceptance of rent accruing due subsequent to a 
breach of covenant, involving a forfeiture of a license, the 
patentee will be estopped from insisting on the breach of 
covenant as a forfeiture, (c) 

1 6. In Hayne v. Malthy^ by articles of agreement under 
seal, reciting that the plaintiffs were assignees of one Taylor, 
of a patent for a machine for making net, they gave 
license to the defendant freely to use a machine in a par- 
ticular manner, and the defendant covenanted not to use any 
other machine. 

It was held that the defendant was at liberty, in answer to 
an action for using other machinery, to allege that the 
patentee was not the first inventor, and that no specification 
was enrolled. (^ The case has been often doubted, {e) 
but is, perhaps, sustainable on the ground that the covenant, 
being in restraint of trade, required a consideration to sup- 
port it.(/) 
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Oldham v. Langmead, Lord Kenyon, 3 T. R. 441. 
Taylor v. Hare^ 1 N. R. 260 ; May v. Trye, Freem. 447. 

(a) Lovell v. Hicks, 2 Younigr & Collyer, 46 ; ib. 484. 

[b) Bowmanv, Taylor, 2 A. &E. 278. See Cfutler y, Bower, 11 Q.B.973. 
Ic) Warwick v. Hooper, 3 MacNagbt. & Gord. 60. 
\d) Hayne y. Maltby, 3 T. R. 438. See Baird y. Neilson, 8 Clark & 

Finnelly, 726. 
(e) See 8 C. B. 712. Per MaiUe, J. 2 A. & E. 292. 
(/) See3ft/e^// y. Reynoldi, I P. Wms. 181, dtedS T. R. 440. 
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1 7. Although a party has dealt with the patentee for a 
license at a rent, yet he may stop ; and if he can show that 
the grantee has no title to the patent, he may do so in answer 
to an action for subsequent rent. He is not estopped by the 
acceptance of the grant of the license, except during the con- 
tinuance of actual enjo3anent under it.(^) When aNsourt of 
equity directs an action against a person having an equit- 
able assignment of a license, it will not restrain him from 
trying the validity of the patent. (^) 

As to a contract not under seal for license to manufacture 
and sell several patented inventions, where one of the inven- 
tions was not new, see the case of Chanter v. Lee8e,{i) 

18. It has been determined in the United States, that a 
grant of a patentee of an exclusive right to use a machine, 
and vend the same to others for use within a specified district, 
authorizes the grantee to vend the products of the machinery 
elsewhere out of the district. (^) 

19. A curious discussion has taken place in the American 
courts, as to the right of a person entitled to use a par- 
ticular patented machine, to repair it, not making it a new 
machine. (^ 



{g) Neilson y. FoihergiU and Thompson, Webst. P. C. 289, 290, Lord 
Cottenham ; Stocking v. JJewellynt 3 Law Times, 33 ; Hayne v. Maltbg, 
3 T. R. 441. See StroughUl v. Buck, 19 L. J. n. s. Q. B. 209. 

(h) Pidding v. Franks, 13 Jur. 593, Chy. ; 1 MacNaght. & Gord. 56. 

(f) Chanter y. Leese, 4 M. & W. 295. In Cam. Scacc. 5 M. & W. 
698. 

{k) See Simpson y. Wilson, 4 Howard Rep. 709, dted Curtis, 257. 

(/) Simpson y. Wilson, 9 Howard Rep. 109. 
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Evidence. — Searches, and Inspections. — Registers. 

1. Every patentee is bound to know the existing record;^ 
but hitherto he has had no means of access to them. He 
could not go through all the offices except at a verj great 
expense ; and if he did, he could not be secure that he had 
not missed something. Patentees did not attempt it. Prac- 
tically speaking, old specifications were of no use. Mr. 
Webster said, " they ought to be burned, rather than left as 
they were." 

2. By stat. 15 & 16 Vict. cap. 83, s. 28, every provisional 
specification and complete specification, left or filed at the office 
of the Commissioners on the application for any letters patent, 
shall forthwith, after the grant of the letters patent, or, if no 
letters patent be granted, then immediately on the expiration 
of six months from the time of such application, be trans- 
ferred to and kept in the office appointed for filing speci- 
fications in Chancery. 

3. True copies of all specifications, disclaimers, and memo- 
randa of alterations filed under or in pursuance of the Patent 
Law Amendment Act, 1852, are to be open to the inspec- 
tion of the public at the office of the Commissioners, and at 
an office in Edinburgh and Dublin respectively, at all reason- 
able times, subject to such regulations as the Commissioners 
may direct. 

Provisional specifications are to be open for inspection after 
the provisional protection has expired, (a) 

4. Specifications, disclaimers, and memoranda of alterations 
deposited or filed under the Act (not being provisional speci- 

(a) 15 & 16 Vict. cap. 83, s. 29. 
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fications), are to be printed and published as soon as con- 
veniently may be after the filing thereof. Provisional speci- 
fications are to be printed and published as soon as con- 
veniently may be after the expiration of the provisional 
protection. (5) They are to be sold at such prices as the 
Commissioners shall think fit. 

The Commissioners may present copies of all such publi- 
cations to such public libraries and museums as they may 
think fit, and allow the person depositing or filing any such 
specification, disclaimer, or memorandum of alteration, to have 
such number, not exceeding twenty-five, of the copies thereof 
so printed and published, without any payment for the same, 
as they may think fit.(c) 

5. With regard to the specifications of existing patents, 
the Lord Chancellor and the Master of the Rolls may direct 
the enrolment of specifications, disclaimers, and memoranda 
of alterations heretf^fore or hereafter enrplled or deposited at 
the Rolls Chapel Office, or at the Petty Bag Office, or at the 
Enrolment Office of the Court of Chancery, or in the custody 
of the Master of the Rolls as keeper of the Public Records, 
to be transferred to and kept in the office appointed for filing 
specifications in Chancery under this Act^d) 

6. The Commissioners shall cause indexes to all speci- 
fications, disclaimers, and memoranda of alterations heretofore 
or to be hereafter enrolled pr deposited as last aforesaid, to be 
prepared in such form as they may think fit ; and such indexes 
shall be open to the inspection of the public at such place or 
places as the Commissioners shall appoint, and subject to the 
regulations to be made by the Commissioners ; and the Com- 
missioners may cause all or any of such indexes, specifi- 
cations, disclaimers, and memoranda of alterations, to be 
printed, published, and sold in such manner and at such prices 
as the Commissioners may think fit.(^) 

Stat. 16 Vict. cap. , s. , empowered the Commis- 
sioners to purchase certain indexes prepared by Mr. Bennett 
Woodcroft. 

[b) 15 & 16 Vict. cap. 83, s. 30. 
fe) 15 & 16 Vict. cap. 83, s. 30. 

[d) 15 & 16 Vict. cap. 83, s. 31. 

(e) 15 & 16 Vict. cap. 83, s. 32. 
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7. The fee for searches and inspections of specifications 
filed under the new Act, is one shilling. (/) For searches in 
the Enrolment, Petty Bag, and Rolls Chapel Offices, the fee 
is one shilling. At the Enrolment and Rolls Chapel Offices, 
the fee for a search includes an inspection. At the Petty 
Bag Office, the fee for an inspection is two shillings and six* 
pence, besides the fee for the search.(^) 

At the Rolls Chapel Office persons may, in pencil, take 
extracts from or copies of any part of the enrolment of a 
specification. 

The charge for office or other copies of documents in the 
Great Seal Patent Office, is twopence for every ninety words, 
which is collected by stamps. An additional charge will be 
made for copies of drawings. (A) 

As to the cost of office copies in the other offices, see the 
table of fees in the Appendix. 

8. Hitherto it has been the practice to enter from the 
docket the titles and particulars of all letters patent, in a 
book at the Great Seal Office. From this book, which is 
accessible to the public, the extracts were made, which were 
published in various books. This book, and the enrolment of 
the patent and specification, were the only authentic evi- 
dences of the patent and specification accessible to the 
public, (i) 

9. There shall be kept at the office appointed for filing 
specifications in Chancery a book or books, to be called 
^^ The Register of Patents," wherein shall be entered and 
recorded in chronological order all letters patent granted under 
this Act, the deposit or filing of specifications, disclaimers, 
and memoranda of alterations filed in respect of such letters 
patent, all amendments in such letters patent and speci- 
fications, all confirmations and extensions of such letters 
patent, the expiry, vacating, or cancelling such letters patent, 
with the dates thereof respectively, and all other matters 
and things afiecting the validity of such letters patent as the 
Commissioners may direct; and such register, or a copy 
thereof, shall be open at all convenient times to the inspec- 

(/) Stat. 15 & 16 Vict. cap. 83, schedale. 
Ig) Rules of the Petty Bag Office, 1848. 
Ih) Order of Lord St. Leonards, 1852. 
(0 See Webst. P. C. 659, Lord Cottenham. 
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tion of the public, subject to such regulations as the Commis- 
sioners may make.(^) 

10. As an ofiScial register, this book will be evidence of the 
filing of specifications, disclaimers, and memorandums of 
alterations filed under the Patent Law Amendment Act, 1852, 
and of the date of such filing or deposit. And as it is of a 
public nature, its contents may be proved by copy or extract, 
provided it be proved to be an examined copy or extract, or 
provided it purport to be signed and certified as a true copy 
or extract by the officer to whose custody the original is 
intrusted. (Z) 

11. The patent may be proved by production of the 
instrument itself: the Great Seal proves itself. A patent 
passed before October 1, 1852, may be proved by an exem- 
plification of the enrolment of it in Chancery under the Great 
Seal.(m) 

But as there will be no record in Chancery of patents 
passed after October 1, 1852, in the event of loss, the patentee 
must prove his patent by a new patent obtained under the 
provisions of the 22nd section of the new Act. 

12. With regard to specifications of patents passed after 
the 1st of October, 1852, by stat. 15 & 16 Vict. cap. 83, s. 33, 
copies printed by the Queen's printer of specifications, dis- 
claimers, and memoranda of alterations, shall be admissible in 
evidence, and deemed and taken to be prima facie evidence 
of the existence and contents of the documents to which 
tbey purport to relate, in all courts, and in all proceedings 
relating to letters patent. 

13. The proof of the due enrolment of specifications in 
the Petty Bag Office, is provided for by stat. 12 & 13 Vict, 
cap. 109, s. 12, which enacts, that the clerk of the Petty Bag 
Office shall indorse upon any specification which at any 
time heretofore has been enrolled in the Petty Bag Office, 
provided the enrolment shall be then in his custody, a cer- 
tificate, stating that such specification was enrolled and the 
day of its enrolment ; and such certificate, sealed with the 
Chaincery common-law seal, is to be evidence of its enrol- 
ment on that day. 

(k) 15 & 16 Vict. cap. 83, 8. 34. 

h) Stat. 14 & 15 Vict. cap. 99, a. 14. 

(m) See stat. 13 Elii. cap. 6. See Page't case, 5 Rep. 53, b. 
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Section 13 makes office copies, sealed with the Chanceiy 
common-law seal, eyidence of the contents of such records, 
and that they are records of the Court of Chancery. 

14. The due enrolment of specifications, disclaimers, and 
memoranda of alterations enrolled in the Enrolment Office in 
Chancery, may he proved hy the certificate of the derk of 
the Enrolment Office, indorsed on the specification, stating 
that the specification has heen enrolled in the office, and the 
day of the enrolment ; such certificate heing stamped with 
the seal of the Chancery Enrolment Office, (n) 

All documents or writings stamped with the seal of the 
Chancery Enrolment Office, including drawings thereunto 
annexed, are to be deemed true copies of such enrolments, and 
of such drawings ; and shall be received in evidence as proving 
the contents of such enrolments, and that they are records of 
the court, and of the date of filing or entering thera.(o) 

15. Copies of enrolments in the Rolls Chapel Office, cer- 
tified by the deputy keeper of records, or one of the assistant 
record-keepers, and purporting to be sealed or stamped with 
the seal of the Record Office, are by stat. 1 & 2 Vict. cap. 96, 
ss. 12, 13, made evidence without further or other proof. 

16. Should the enrolments be removed from these offices 
to the office for filing specifications in Chancery, the time 
and fact of the enrolment may be proved by an examined 
copy of the enrolment of the specification, and of the cer- 
tificate of enrolment, written at the foot of it, signed by the 
officer in whose custody it is.(/?) 

Until the making of the several statutory provisions for 
facilitating the proof of specifications, the only mode of 
proving them was by producing the original specifications 
from the offices. 

17. The entry of a disclaimer with the clerk of the 
patents, seems to be only proveable by the production of the 
original copy entered. 

18. There shall be kept at the office appointed for filing 
specifications in Chancery under this Act, a book or books, 
entitled, "The Register of Proprietors," wherein shall be 
entered, in such manner as the Commissioners shall direct, 

(n) Stat. 12 & 13 Vict. cap. 109, s. 18. 
(o) Stat. 12 & 13 Vict. cap. 109, s. 19. 
ip) See 14 «c 15 Vict. cap. 99, s. 14. 
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the assignment of any letters patent, or of any share or 
interest therein ; any license under letters patent, and the 
district to which such license relates, with the name or names 
of any person having any share or interest in such letters 
patent or license ; the date of his or their acquiring such letters 
patent, share, and interest ; and any other matter or thing 
relating to or affecting the proprietorship in such letters 
patent or license. " And such register, or a copy, shall be 
open to the inspection of the public at the' office of the Com- 
missioners of Patent, subject to such regulations as the 
Commissioners shall make."(5') 

On the entry of an assignment or license, a stamp-duty of 
ten shillings is payable ; for every search and inspection, one 
shilling. Certified duplicates of all entries made in the 
register of proprietors, are to be forthwith transmitted to the 
office of the Commissioners in Edinburgh and Dublin, where 
the same shall also be open to the inspection of the public.(r) 

19. A copy of any entry in the " Register of Proprietors," 
certified under such seal as may have been appointed, or may 
be directed by the Lord Chancellor to be used in the office for 
filing specifications in Chancery, shall be given to any person 
requiring the same, on payment of the fees in the Act provided. 
And such copies so certified, shall be received in evidence in 
all courts and in all proceedings, and shall be primd facie 
proof of the assignment of such letters patent, or share or 
interest therein, or of the license or proprietorship as therein 
expressed. («) 

Every certificate <A assignment or license is subject to a 
stamp-duty of five shillings. (^) 

20. Until an entry is made in this book, the grantee or 
grantees of the letters patent shall be deemed to be the sole 
and exclusive proprietors of such letters patent, and of all 
licenses and privileges thereby given and granted. (w) It 
would therefore appear, that the production of a deed of con- 
veyance or of a license, would not be suffici^t evidence of 
the title of the person named therein. 

{q) 15 & 16 Vict. cap. 83, s. 35. 

(r) 16 Vict. cap. , schedule ; 15 & 16 Vict. cap. 83, s. 35. 

U) 15 & 16 Vict. cap. 83, s. 35. 

(/) Stat. 16 Vict. cap. , schedule. 

\u) 15 & 16 Vict. cap. 83, s. 35, amie^ p. 147. 
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21. The falsification of entries in the '' Register of Pro- 
prietors," is a misdemeanour. If any person shall wilfnlly 
make, or cause to be made, any false entry in the '^ Register 
of Proprietors," or shall wilfully make or forge, or cause to be 
made or forged, any writing falsely purporting to be a copy 
of any entry in the said book, or shall produce or tender, or 
<»,use to be produced or tendered in evidence, any such writ- 
ing, knowing the same to be false or forged, he shall be guilty 
of a misdemeanour, and shall be punished by fine and impri- 
sonment accordingly.(^) 

We have seen that erroneous entries in this book may be 
expunged by an order of the Master of the Rolls, or a Court, 
or judge of a superior court of common law.(y) 



%] 



Stat. 15 & 16 Vict. cap. 83, s. 37. 

Stat. 15 & 16 Vict. cap. 83, s. 38, ante^ p. 148. 
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CHAPTER XVIII. 

Remedies of Patentee, — Action against Infringer, 

SECTION I. NATURE OF REMEDY. 

1. The remedies available to the patentee are by action to 
recover damages for any injury he may have sustained by the 
invasion of his privilege, by injunction to restrain infringe- 
ments for the future, and by suit or order for an account of 
the profits which have been made by the offending parties by 
the wrongful use of the invention. 

2. Until the passing of 15 & 16 Yict. cap. 83, s. 42, courts of 
law had no power to issue injunctions, or order an account 
of profits. Before 14 & 15 Vict. cap. 99, they could not compel 
the disclosure of evidence exclusively within the knowledge 
of the defendant. Now, in any action in any of her Majesty's 
superior courts of record at AVestminster and in Dublin for the 
infringement of letters patent, it shall be lawful for the Court 
in which such action is pending, or for any judge of such 
court, on the application of the plaintiff or defendant respec- 
tively, to make such order for an injunction, inspection, and 
account, and to give such direction respecting such action, 
inspection, and account, and the proceedings therein respec- 
tively, as to such Court or judge may seem fit. 

3. For the future, it is probable that the greater part of 
patent litigation will commence and be determined in the 
superior courts of common law. The above-cited enactment, 
in conjunction with the provisions of stat. 14 & 15 Vict, 
cap. 99, will, in almost all cases, supersede the necessity of 
proceeding in Chancery, (a) 

(a) As to a bill of discovery in aid of a defence, see Few t. Cfuppy, 
1 M. & Cr. 487. 



160 LAW OP PATENTS. 

4. The right conferred by letters patent appears to be a 
franchise within the meaning of that word in stat. 9 & 10 
Vict. cap. 95, s. 58, and therefore, if a plaint for the infringe- 
ment of a patent is entered in the County Court, the jurisdic- 
tion of the couit would be ousted by any defence putting the 
title of the patentee, or the validity of the patent, in question. 

5. Hitherto, patentees relying chiefly on their remedies in 
the Court of Chancery, hare seldom obtained or asked for 
more than nominal damages in actions for the infringement 
of a patent. There is often considerable difliculty in laying 
down rules as to the principle on which the damages should 
be assessed. In Nelson v. The Hoiisehill Company^ tried 
before Lord Justice-Clerk Hope, it was proved that the 
saving by the use of the plaintiff's patent apparatus was 
£2. 2s. per ton of iron manufacture. The answer was, that 
profit was not made. The judge said, " That is no answer in 
point of law. It is for the jury to say whether that saving 
amounted %o £3,400, the sum calculated. I am bound to tell 
you that in point of law the pursuer is entitled to claim the 
benefit of the saving made by the use of his apparatus. But 
it is said, it does not follow that he is entitled to obtain in law 
the whole of that saving. It is impossible to take it as a 
legal estimate, from which you are not to depart in deliberating 
on the claim. If you find for the pursuer, you are entitled 
to weigh the whole matter in your minds. (i) 

" Then there is another branch of damage,— compensation 
for the invasion of the patent. Now, the invasion of a patent 
is just as much an invasion of a man's rights as if you were 
to make an inroad into his house, or if you were to trespass 
on his property. It is an injury done to him, and therefore 
he is entitled to compensation." (5) In Neilson v. Baird, it 
was said that damages ought to be given against the infringer 
for the injury to the sale of licenses. (c) 

6. A person whose patent right is infringed and denied, 
and attempted to be destroyed, is not to receive as damages 
merely the price for which he would peaceably and willingly 
have sold the use of it to any person coming U> ask him for a 

(b) Neilson v. JTie Houaehill Company^ Webst. P. C. 697» n. See 
Crossley v. Derby Gas Company t 3 M. & Cr. 428. 

(c) Neilson y. Baird, Decisions of the Court of Session, 2nd ser. 
vol. yI. 51. 
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license. The defendant can found nothing on the terms on 
which the plaintiff is in the habit of granting licenses. They 
are the terms of a contract which he has expressly repu- 
diated, (c?) 

7. When improvements accessory to the patented invention 
have been made while the patent was being invaded, if by the 
improvements the invention protected by the patent has been 
used to greater advantage, the profit made by means of the 
improvements is part of the profit made by the unlawful use 
of the patented invention. Neilson's hot blast was applied 
with greater advantage by means of Condie's pipes and im- 
proved water-twires. No deduction from the amount of 
profits was allowed, on the ground that part of the profits was 
derived from the use of these improvements. (<?) 

8. In Newton v. Grand Junction Railway Company^ it 
appeared, that, about six months after the patent was taken out 
in 1843, the defendants began to line some of the brasses of 
their axles with tin. They had gone on by degrees increas- 
ing their employment of the invention till the commence- 
ment of the action in 1845. Cresswell, J. said, that as the 
defendants had the account, and had not shown to what 
extent they had used the patent, the jury must make the best 
guess they could as to what compensation the defendants 
ought to make to the plaintiff for violating his patent right. 
The damages were assessed at £l,000.(/) 

In Russell v. Cowley^ the plaintiff, in a bill in Chancery, 
charged the defendant with selling pipes at prices greatly 
under their real value, and prayed that the defendants might 
account for the profits which might or ought to have been 
made. The case was compromised. (^) 

9. Now that a court of common law has the power of 
ordering an account, it would seem a proper and convenient 
course to obtain an order for an account, and to take a verdict 
for a large nominal sum, to be reduced to such sum as a 

(d) Neilson t. Baird, Decisions of the Court of Session, 2nd ser. 
vol. vi. 51. 

(e) NeiUon v. Bairdj Decisions of the Court of Session, 2nd series, 
vol. vi. 51, see per Lord Jeffrey. 

(/) Newton r. Grand Junction Railway, N. P. 27 Newt. Lond. Journ. 
C. S. 220. 

(ff) Russell V. Cowley f Webst. P. C. 471,n. See Bacon v. Spottis- 
woode, 1 Beav. 387. 

M 
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master of the court, or an arbitrator, should find due on the 
account of profits, added to such damages, if any, as the 
plaintiff has sustained by the infringement. It would seem 
to be a proper mode of taking the account, to ascertain the 
profits which might have been made by the patentee on the 
articles made, used, or sold by the infringer, had they been made^ 
used, or sold by the patentee ; or the profits or saying made 
by the infringer by his use of the patent right may be claimed. 

10. According to the old practice, in the action of acconnty 
if the defendant refused to account, or gave an imperfect 
account, the judgment was that the plaintiff should recover 
according to the value mentioned in the declaration. (A) 

11. It has been said, that the fact that the plaintiff had 
acquiesced in infringements, by neglecting to take proceedings, 
may be considered by the jury as a ground of mitigating the 
damages. In Arkwright v. Nightingale^ Lord Loughborough 
said, if the question had been what damages Mr. Arkwright 
should have received for invading his right, he should have 
allowed the parties to go into evidence to show to what 
extent persons had acted on a former verdict against the 
patentee, he having acquiesced in the result of that decision 
for three years, (i) 

SECTION II. PARTIES, PLEADINGS, ETC. 

12. The action should be brought in the names of the 
persons for the time being legally interested in the patent, 
who may join as co>plaintiffs.(^) If the action is brought in 
the name of an assignee, it is proper to state the assignment 
and its nature in the declaration. (Z) 

13. In actions in the case for the infringement of patents, 
the parties will not be allowed to annex copies of drawings to 
pleadings setting out the specification. A plea setting out 
the specification and drawings, and concluding with a state- 

(h) Williams v. White, Cro. Eliz. 806, Winch. 5, S. C. See Com. 
Dig. Accompt, E. 15. 

Tf) Arkwright v. Nightingale, Webst. P. C. 61 ; Dav. P. C. 37. 

Ik) See Birch v. Wood and Another, 2 Law Times, 2, Cresswell, J. ; 
as to the right of assignees of partial interests and licensees to sue, see 
ante, p. 148. 

(I) See Stephen on Pleading, 340 ; 1 Wms. Saund. 276, E, note 2 ; 
Comith V. Keene, Webst. P. C. 512. 
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ment that the plaintiff did not particalarlj descrihe the 
nature of the invention, will be set aside. (m) 

Drawings were, however, annexed to the pleas in Minter 
V. Mower ^ 6 A. & E. 737 ; and in BicJcford v. Skewesy 
Webst. P. C. 214. The case of a scire facias is said to be 
peculiar ; it contains the whole history of the proceedings. 

14. Stat. 15 & 16 Vict. cap. 76, schedule B, No. 31, gives 
a form of declaration at the suit of a patentee. Forms of 
declaration and breaches may be seen 2 Chitty on Pleading, 
7th ed. 576; Jones v. Pearce^ Webst. P. C. 122 ; Allen v. 
Bawson^ 1 C. B. 552; Stocker y. Warner^ 1 C. B. 148; 
Minter v. Mower ^ 6 A. & E. 735. By assignee, Bentley v. 
Keighley^ 6 M. & G. 1040. As to breaches by selling, &c., 
see Minter v. Williams^ 4 A. & E. 251; "Webst. P. C. 135. 
Forms stating disclaimer, Stocker y, Warner ^ 1 C. B. 148; 
2 Chitty on Pleading, 7th ed. 578 ; Perry v. Skinner ^ 
2 M. & W. 471 ; S. C. Webst. P. C. 350. As to the evi- 
dence of a disclaimer, ante^ 99, 100, 155, 156. In an action for 
infringing the undisclaimed part of the invention, the defend- 
ant will not be allowed to plead together, as several pleas, that 
the whole invention was not new, and aJso that the undis- 
claimed part was not new.(») 

See a form, stating a prolongation of the term under the 
provisions of 5 & 6 Wm. 4, cap. 83, s. 4, and compliance 
with the conditions on which it was granted. — Russell v. 
Ledsam, 14 M. & W. 574. 

The venue may be laid in any county. It could not 
have been changed on the common affidavit. (o) 

15. The plaintiff must deliver with his declaration, par-' 
ticulars of the infringements complained of in the action. 

By Stat. 15 & 16 Vict. cap. 83, s. 4l, it is enacted, 
that in any action in any of her Majesty's superior courts of 
record at Westminster or in Dublin, the plaintiff shall deliver 
with his declaration particulars of the breaches complained of 
in the said action, and no evidence shall be given of any. 
alleged infringement not contained in the particulars. 

{m) Beits v. Walker^ 14 Jurist, 647, Q. B. See also Sealy v. 
Browne, 14 L. J. Q. B. n. s. 169. 

(«) aark V. Kenrick, 12 M. & W. 219 ; S. C. 2 D. & L. 392. 

(o) Brunton y. White, 7 D. & R. 103. See Cameron t. Gra^f 6 
T. R. 363. See Rules, H. T. 1853, 18. 

M 2 
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16. Courts of common law have an inherent jurisdiction 
to order particulars in writing of the infringements in respect 
of which the action is brought ; (p) and it has been the prac- 
tice to make such orders. By the statute, any judge may 
allow the plaintiff to amend his particulars on such terms as he 
may think fit, or he may make an order for better particulars. 

In Perry y. Mitchell^ the plaintiff had obtained letters 
patent for the manufacture of improved pens. His speci- 
fication described thirteen different kinds of improvements, 
referring to them by numbers. The defendant prayed that he 
might be informed what particular numbers he was charged 
with having infringed. The Court granted an order for such 
particulars. (^) 

"Where particulars can be given without any great diffi- 
culty or embarrassment to the plaintiffs, the Court will 
compel the plaintiff to fiimish them. 

But when separate actions were brought for alleged infringe- 
ments of three several patents, and the plaintiffs complained 
of an infringement by means of an apparatus combining the 
principles of the three patents, and the matter of the in- 
fringement had been fully discussed by affidavits, on a motion 
for an injunction in the Court of Chancery, the Court con- 
sidered that the circumstances were not such as to warrant 
their making the order. The Court in refusing the application 
said, it might be impossible for the plaintiffs to point out which 
of the several heads of invention they charged the defendant 
with having imitated. "What was required must necessarily 
very greatly embarrass the plaintiffs, and they were not 
satisfied that there was any probability of surprise on the 
defendant from the want of it ; or that he did not possess 
an adequate amount of information on the subject. (r) 

17. The burden of proof of the existence of the conditions 
of the validity of the patent, lies upon the patentee. In the 
absence of all evidence, the presumption in an action on the 
patent is against the patent, because an exclusive privilege is 
against common right. In the American courts, the patent 
is considered primd facie evidence of the novelty of the 
invention ,- but in America the patent is not granted without 

(p) The Electric Telegraph Company v. Nott, 4 C. B. 462. 

is) Perry v. Mitchell, Webst. P. C. 269, cited 4 C. B. 467, 469. 

(r) The Electric Telegraph v. Nott, 4 C. B. 462. 
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inquiry. In one case, the Court of Session in Scotland adopted 
the same doctrine, («) but it is contrary to the uniform course 
of English decisions. The patentee has therefore a right 
to begin and prove his case. The courts will not allow 
a defendant to put his pleas, denying the existence of these 
conditions, into an affirmative form, for the purpose of de- 
priving the plaintiff of this advantage. (^ 

18. The plea of not guilty puts in issue the fact of the 
infringement only. The plaintiff may be entitled to a verdict 
upon this issue, notwithstanding the invalidity of his patent.(tt) 
Unless the patent and specification are set out on the record, 
and admitted by the pleadings, the plaintiff must prove them, 
though there is no plea denying them, in order to show what 
is the nature of the right infringed. A plea that the de- 
fendant has used an invention protected by a former patent, 
setting out the saving in the plaintiff's patent, amounts to not 
guilty, and will not be allowed. (^) 

It has been suggested by Tindal, C. J., and Dallas, C. J., that 
if a person had previously done that for which a patent is 
subsequently taken out, he could not be prevented by the 
subsequent patent from doing that which he had done before, 
though his operations were known to no one but himself. (5^) 
A plea in confession and avoidance, would appear to be the 
proper mode of raising the point, if there is anything in it. 
The authority of DoUond's case, though not acted upon in the 
United States, (^) has been too often recognised here to be 
questioned at the present day. 

19. See forms of the plea of non concessit^ 8 C. B. 680, 
Nickels V. Ross; 7 M. & G. 630, Bedells v. Massey ; 13 
M. & W. 552, Bunnett and Corpe v. Smith. This appears 
to be the proper plea to raise the question whether the grant 
includes the plaintiff's claim. It puts in issue, not only the 

(«) JRuisell V. Crichtonf Decisions of the Court of Session, vol. xyi. 
1157. 

(/) See Bentletf v. KeigMeVf 6 M. & 6. 1041 ; Muniz v. Foster, 6 
M. & 6. 734. 

(m) Sandiford v. Neild, Webst. P. C. 311, n. 

(jp) Holmes ▼. London and North- Western Railway Company , 19 
Law Times, 158, C. P. 

(y) See per Dallas, C.J. Hill y. Thompson, Webst. P. C. 240, 8 
Tannt. 382 ; per Tindal, C.J. Cornish v. Keene, N. P. Webst. P. C. 511. 

(;;) See Jteed v. CuitsTf 1 Story Re^. 590 ; Curtis on Patento, 33. 
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existence of the letters patent, but the legal effect of them as 
stated by the plaintiff. 

Non concessit is the proper form of pleading, to enable 
the defendant to object that the title in the patent does 
not correctly describe the invention. This plea puts in issue 
all the surrounding circumstances of the grant. (a) Maule, J. 
thought that it seemed to be against the spirit of the new- 
rules, that the fact of the Queen having been deceived in her 
grant, should be given in evidence under non concessit^ bnt 
that the case* had not been provided for. But it will not put 
in issue that the plaintiff was the first inventor, if that fact is 
averred in the declaration independently.(6) 

20. Nul tiel record is the proper plea where the existence 
of the patent is denied altogether. — Co, Litt. 260, a. 

21. That the letters patent originally granted were can- 
celled, and new letters patent granted, which were antedated. 
Replication to the same. — Nickels v. J?ow, 8 C. B. 680, 688. 

22. That the letters patent were obtained upon a fcilse sug- 
gestion, that the invention was communicated to the patentee 
by a foreigner. — Nickels v. RosSy 8 C. B. 684. 

23. That the letters patent were obtained upon a false sug- 
gestion, that the invention was an improvement. — Nickels v. 
Boss, 8 C. B. 684; Bedells v. Massey, 7 M. & G. 630. This will 
be allowed as a distinct plea, from a plea that the invention 
was of no use. It is said that the invention may be an im- 
provement, and yet detrimental to the public. 

24. That the invention was not new. — NickelsY.RosSySC.^, 
686. A plea that the invention was not, at the time of making 
the patent, a new manufacture within this realm, within the 
true intent and meaning of the Act, was held bad for ambi- 
guity. It is left doubtful whether the plaintiff means to 
deny that the matter to which the patent related, was a 
manufacture within the statute, or that it had the quality of 
being new. A person advising the plaintiff as to proofs in 
answer to such a plea, would not know to what point they 
should be applied, (c) A plea that the invention is not a 

(a) Bunnett v. Smith, 13 M. & W. 553 ; Plait v. Elce, 20 L. T. 226. 

(b) Nickels v. Itoss, 8 C. B. 679, 722. See also Baddley v. Lepping- 
well, 3 Burr. 1544 ; Hinders case, 4 Rep. 70, b ; Eden* a case, 6 Rep. 15. 

(c) SpilaburyT. Clough, 2 Q. B. 466; S. C. 2 6. & D. 17. See 
Millingen v. Picken^ 1 C. B. 799. 
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new manafactare, admits that it is a manufacture within the 
statute. To sustain the plea, prior user must be proved. (o?) 

25. That the invention is not a manufacture within the 
statute. — Walton v. Bateman^ 3 M. & G. 773 ; Nickels v. 
Ross^ 8 C. B. 686. This seems the proper plea to raise the 
objection so often made unsuccessfully, that tbe patent is for 
a principle. A patent is the better, rather than the worse, 
that it involves the discovery of an important principle. No 
doubt it must contain the invention of a practical mode of 
the application of the principle. It is necessary that the 
invention should conduce to certain economical purposes, for 
increasing the wealth or comforts of the community.(e) 

26. That the invention is of no use. — Nickels v. Ross^ 
8 C.B, 687. The plea in this form will not be proved by evi- 
dence that one of the articles comprised in the patent was of 
no use, or that the patented articles were of no use for one of 
the purposes suggested.(/) 

The defence in such case is, that the patent was obtained 
upon a false representation, and it should be so pleaded. A 
plea that the invention was not of such use as to make it 
a sufficient consideration for the grant of letters patent, is 
bad.(^) It leaves that which is properly a question of law, 
to the jury. 

The jury may, if they please, rely on the opinions of scien- 
tific men who have not tested the invention. But if the trial 
has not been actually made, it leads to the suggestion or belief, 
that the defendant has abstained from causing the experiment 
to be made, because he knew it would answer too well.(A) 

27* That the specification does not duly describe the 
invention. — 3 Chitty on Pleading, 268 ; Nickels v. Boss^ 
8 C. B. 687; Derosne v. Fairie^ 2 CM. & R. 478. The 
affirmative lies on the plaintiff, (t) The issue is, whether the 
specification is sufficient to enable competent workmen to 

(rf) Walton V. Potter, 3 M. & G. 434 ; Neilson v. Harford, 8 M. & W. 
806 ; Elliott v. Aston, Webst. P. C. 223 ; Stead v. Anderson, 4 C B. 806. 

(e) Neilson t. Baird, Dedsioos of the Court of Session, 2nd Berits, 
vol. vi. 51. 

(f) Walton v. Bateman, Webst. P. C. 624. 
M Belts Y, Walker, 14 Jnr. 647, Q. B. 

(A) Neilson v. Harfi>rd,Wehat. P. C. 316, Parke, B. ; Beff. v. Steiner, 
Lord Campbell, N. P. Times, Dec. 6, 1851. 
(t) Bentlep v. Ooldihorp, 1 C. B. 368. 
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make the patented inyention. That the specification is de- 
fective in other particulars, as that it does not disclose the 
suhject-matter of a patent, is not in issue. (^) 

28. That no specification was enrolled in Chancery, and 
replication to the same. — Nickels v. Ross^ 8 C. B. 687, 691 ; 
see also Minter v. Mower ^ 6 A. & E. 736 ; Derosne v. Fmrie^ 
2 C. M. & R. 478 ; 3 Chitty on Pleading, 269. As to the 
evidence, ante^ chap. xii. sect. 4, chap. xvii. p. 154, 156. 

29. Insufficiency of title. — Croll v. Edge^ 9 C.B. 465; 
Cook V. Pearce^ 8 Q. B. ] 044. 

30. That the plaintiff was not the first inventor. — 3 Chitty 
on Pleading, 269 ; Minter v. Mower ^ 6 A. & E. 736 ; Derosne 
V. Fairie^ 2 C. M. & R. 477. The affirmative of the issue 
lies on the plaintiff; but if the plaintiff gives general evi- 
dence of the novelty of the invention, the defendant must 
prove the negative. The plaintiff need not show how he 
acquired the invention. — Nickels y. Boss, 8 C.B. 711. As to 
the evidence in support of the plea, ante, 40 — 48. See Stecui 
V. Williams, 7 M. & G. 842 ; Stead v. Anderson, 4 C.B. 806. 

31. The illegality of an invention must be specially 
pleaded. If the invention is said to be generally incon- 
venient, the plea must show how it is inoonvenient.(/) 

32. That the letters patent were assigned in trust for more 
than twelve persons. — Mac Alpine v. Mangnall, 3 C.B. 503; 
now see 15 & 16 Vict. cap. 83, s. 36. 

33. That a disclaimer was not entered until after the com- 
mitting of the grievances, and that the patent was void until 
after' the entry of the disclaimer. — Perry v. Skinner^ 
2 M. & W. 471. See 15 & 16 Vict.' cap. 83, s. 39. 

As to a traverse of the entry of the disclaimer ; pleas that 
the disclaimer was invalid, as being not authorized by the 
statute, see Wallington v. Dale, 6 Exch. 284 ; see further, 
Wallington v. Dale, 19 Law Times, 187. Evidence is not 
admissible under a traverse of the disclaimer, that the dis- 
claimer is invalid as being not authorized by the statute. 

34. With regard to the allowance of pleas, it may be 
observed, that if in any action brought by order of the Court 

(*) Gibson v. Brand, 4 M. 8c G, 179 i The Househill Company v. 
Neilson, Webst. P. C. 677 ; Wallington v. Dale, 19 Law Times, 187. 

(0 Bex v. Arkwright, Dav. P. C. 79 ; GiUett v. Wilby, 9 C. & P. 
334 ; Millingen v. Picken, 1 C. B. 814. 



ACTION. 169 

of Chancery, the defendant by his pleas attempts to raise 
questions which have not been raised in the Court of Chan- 
cery, the pleas, if fair and good on the face of them, will not 
be disallowed by a court of common law. Thus, where in 
the Court of Chancery the dispute had been as to the infringe- 
ment by the defendant, but in the action the defendant put in 
issue the title of the patentee, and the fact of the grant of the 
patent, pleas, raising these questions, were allowed, (w) 

If, however, the pleas are pleaded contrary to an order of 
the Court of Chancery, the court of common law would pro- 
bably disallow tbera.(n) 

SECTION III. PARTICULARS OF OBJECTIONS. 

35. Particulars of objections must be delivered with the decla- 
ration. Stat. 5 8z 6 Wm. 4, cap. 83, s. 5, relating to the notice 
of objections, is superseded by stat. 15 & 16 Vict. cap. 83, s. 41, 
which enacts, that in any action in any of her Majesty's 
superior courts of record at Westminster or in Dublin, for 
the infringement of letters patent, the defendant, on pleading 
thereto, shall deliver with his pleas, particulars of any objec- 
tions on which he means to rely at the trial in support of the 
pleas in the said action ; and at the trial of such action, no 
evidence shall be allowed to be given in support of any 
alleged infringement, or of any objection impeaching the 
validity of such letters patent, which shall not be contained 
in the particulars delivered as aforesaid ; provided always, 
that the place or places at or in which, and in what manner, 
the invention is alleged to have been used or published prior 
to the date of the letters patent, shall be stated in such par- 
ticulars. Provided also, that it shall and may be lawful for 
any judge at chambers to allow such plaintiff or defendant, 
or prosecutor respectively, to amend the particulars delivered 
as aforesaid, upon such terms as to such judge shall seem fit. 

36. It is incumbent on the Court to see that the objections 
are stated in a definite and intelligible form, before the parties 
go down to trial, that the patentee may not be taken by 
surprise. ((?) 

In general, a mere copy of the pleas will not be a sufficient 



(m) Bunnett and Corpe y. Smith, 13 M. & W. 552. 

(n) See 15 & 16 Vict. cap. 76, s. 226. 

(o) Coltman, J. Fisher v. Dewick, 4 Bing. N. C. 706. 
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notice of objections. The objections, however, may be so 
fully expanded upon the record, that a mere transcript of the 
pleas may be enough. "What degree of particularity is re- 
quired, it is difficult to define. (/?) Each case must depend 
on its own circumstances. The Legislature, however, never 
intended that the defendant should argue his case in the 
objections delivered.(^) 

37. Particulars of objections delivered by the defendant, 
must be precise and definite. It is not sufficient to say, that 
the improvements, or some of them, have been used before ; 
the defendant must point out which. An objection that if 
any part be new, the same is useless and unnecessary, should 
point out what part.(r) 

In a recent case, Cresswell, J. intimated a strong opinion, 
that the notice should specify the pleas to which the objec- 
tions were intended to apply. («) 

Perhaps it is enough if they disclose fairly the case of the 
defendant, and convey such information as a plaintiff in a 
bill of discovery in Chancery would be entitled to ; that is to 
say, if they disclose the case of the defendant, without show- 
ing the evidence by which he means to support it.(*) 

Parke, B., in Leaf v. Topham^ said, " It is not necessary 
that the notice of objection should set forth the evidence on 
which the defendant relies."(w) 

In another case, Alderson, B. said, ^^In asking for the 
names of the persons who have used the invention, are you 
not requiring to be furnished with a statement of the evidence 
in the briefs? "(a?) 

38. Considerable difference of opinion formerly existed 
amongst the judges, as to whether the names of persons 
alleged to have used the invention could be required. 

In Bulnois v. Mackenzie^ Vaughan, B., at chambers, 
made an order, that the defendant's attorney should furnish 

(p) Tindal, C.J. Jones v. Berger, 5 M. & G. 215 ; Neilson t. Harjbrd, 
8 M. & W. 806, 822 ; S. C. 1 Webst. P. C. 370. 
Heath v. Unwin, 10 M. & W. 684. 

Fisher v. Dewick, 4 B. N. C. 706 ; S. C. Webst. P. C. 264. 
Is) Walton V. Baieman, Webst. P. C. 268, n. 
[/) See Attorney ' General Y. Corporation of London^ 2 McNaght. & 
Gord. 247. 

Per Parke, B. Leaf v. Topham, 14 M. & W. 146. 
Russell V. Ledsamt 11 M. & W. 649. 



ord. 
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to the plaintiff's attomej the Dames, descriptions, and 
places of abode, of the persons by whom, and also the dates 
when the invention was used. The Court rescinded so 
much of it as required the defendant to furnish names and 
descriptions.(y) 

So in Galloway v. Bleaden^ Coltman, J. ordered names, 
addresses, and descriptions of persons who were alleged to 
have used the invention, to be given, and the words " other 
persons" to be struck out.(^) 

Where the particulars stated that the invention was known 
to and used by A. B. and others before the grant of the 
letters patent, the Court refused to require the defendant 
to strike out the words " and others," or to make an order 
that the names and descriptions of the others should be 
stated. '^ It is difficult," said Maule, J., ^^ to define the 
exact degree of particularity which ought to be required, but 
it should not be greater than the knowledge of the party 
making the objection may be presumed to enable him to 
give."(a) 

On a scire facias to repeal a patent, the prosecutor having 
filed a notice of objections, that other persons than the 
patentee had used the invention in England before the grant 
of the patent, the Court refused to order the delivery of a 
particular stating the names of such persons. (&) 

39. Where it was objected that the alleged invention had been 
published in the specifications of two previous patents, parti- 
cularizing them, and also by other persons in other books and 
writings, it was held that the hooks should be specified, (c) 
Per Tindal, C. J., " The defendant might keep back his evi- 
dence, and then start upon the plaintiff at the trial with some 
article in a foreign cyclopaedia. No hardship is imposed on 
the defendant, as he can add the name of other publications to 
his notice at any time before the trial." 

40. A notice of objections stated, that the invention was in 

use by many persons before the patent ; and particularly, 

that the use of rice-starch in clear-starching lace, &c., was 

(y) BtUnois v. Maekenziey Webst. P. C. 260. 
{z) Galloway t. Bleaden, Webst. P. C. 268, n. 
(a) Bentley v. Keighley, 7 M. & G. 652 ; Carpenter v. Walker, 
7 M. & 6. 657, note a. 

Eeg. v. Walton, 2 Q. B. 969. 

Jones V. Berffer, 5 M. & 6. 208. 
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known and practised at Nottingham and elsewhere. It was 
held, that upon striking out the words *•*' and elsewhere," the 
objection was sufficiently precise. The objection being nar* 
rowed to the use of rice>starch in the dressing of lace, there 
was a sufficient particularity. (</) 

41. A particular, that the specification does not sufficiently 
describe the nature of the invention, need not state in whiut 
manner the specification is deficient in its description of the 
invention ; (e) but a notice of objection, that the patentee has 
not caused any specification sufficiently describing the inven- 
tion to be enrolled, is not sufficiently certain. It may mean, 
either that there is no specification existing on the rolls of the 
Court of Chancery, or that the one enrolled is defective in 
not sufficiently describing the invention. (/) 

42. The notice of objections need not state who the first 
inventor was. To require the defendant to afford this 
information, would be throwing the burden of proof on the 
wrong party. (^) 

But it should be such as not to leave the plaintiff in doubt 
what are the objections really intended to be made to the 
patent upon the trial. If he means to deny that the plaintiff 
invented any part of the supposed invention, he should say 
so, and not that the plaintiff did not invent the invention. (A) 
If it is doubtful what the defendant means to object to, there 
would be a difficulty thrown upon the plaintiff in getting 
the costs occasioned by objections not sustained. 

43. The defendant must point out whether he means to 
object to the patent altogether, as being granted for what was 
in reality an old invention ; and if he proposes to object to 
part, then he must state what part. (i) 

A notice stating that defendant would object that the in- 
vention was not new, and had been wholly, or in part, used 
and made public before the obtaining of the letters patent, 
held insufficient, (y) 

(d) Jones v. Berger, 5 M. & G. 208. 
le) Heath v. Unwin, 10 M. & W. 684. 

if) Leaf V. Topham, 14 M. & W. 146 ; BetU v. Walker, 14 Jur. 
647, Q. B. 
(jg) Russell v. Ledsam, 11 M. & W. 647. 
(h) Belts V. Walker, 14 Jur. 647, Q. B. 
(t) Bodmer v. Butterworth, 2 Law Times, 368, Q. B. 
0) Heath v. Unwin, 10 M. & W. 685. 
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An objection that the plaintiff's specification did not suffi- 
ciently distinguish between what was old and what was new, 
was held sufficiently precise, as the objection was to an 
omission in the specification.(^) 

That the plaintiff did not state in his specification the most 
beneficial method with which he was then acquainted of prac- 
tising the invention, held sufficiently precise.(Z) 

44. If he insists that the patent was obtained by fraud and 
misrepresentation, he should state in what the fraud con- 
sisted, and what was the species of misrepresentation by 
which the patent was obtained, (m) 

45. If the particulars are insufficient, the plaintiff should 
take out a summons, or move for a rule to show cause why 
better particulars should not be delivered. A rule to set aside 
the particulars is improper, (w) 

When at the time of pleading, the defendant had omitted 
to deliver a notice of objections with the pleas, a summons 
was subsequently taken out before a judge at chambers by 
the defendant, to show cause why he should not be at liberty 
to deliver such notice. The Court made an order, that the 
plea already pleaded should be considered as pleaded de novo^ 
and the objections added considered as delivered with the 
pleas, (o) 

46'. The defendant cannot avail himself of his notice of 
objections to raise any defence at the trial, on which no issue 
is joined by the pleadings. (/?) 

A declaration in scire facias to repeal a patent contained 
suggestions, alleging want of novelty and utility " in a certain 
part of the said invention."(y) The pleas denied all the sugges- 
tions in the declaration. Objections were filed with the decla- 
ration, pointing out claim No. G as bad, for want of novelty 
and utility. After issue joined, the defendant entered a dis- 
claimer of claim No. 6. It was held, that the objections 
filed with the declaration were not part of the record, so as 

(*) Jones V. BerffCTf 5 M. & G. 208. 

(/) Jones V. Bergetf 5 M. & G. 208. See Neilson v. Harford^ Webst. 
P. C. 324, n. 

(m) RxtsseU t. Ledsam, 11 M. & W. 647. 

(n) Hancock v. Moulton, Exch. 20 Law Times, 102. 

(o) Lash ▼. HaguSf Webst. P. C. 203, note a. 

Ip) Gillett V. Wilby, 9 C. P. 334 ; S. C. Webst. P. C. 270. 

(q) Reg, v. Mill, 20 L. J. C. P. N. 8. 16 ; 10 C.B. 379, S. C. 
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to be incorporated with the issues, and to add to or explain 
the suggestions. 

47. At Nisi Prius, the only question for the judge is, 
whether the language of the notice Mrlj indudes the 
objection, (r) 

The notice of objections must be considered as a kind of 
notice appended to the pleas as a notice of set-off; the atten- 
tion of the Court should be called to it as part of the plain- 
tiff's case. The objections should be read at the time of the 
pleadings being opened. («) Reading them at a subsequent 
period, after the conclusion of the speech of the defendant's 
counsel, will not give the plaintiff's counsel a right of reply. 

SECTION IV. INSPECTION. 

48. It has been doubted, but apparently without good 
reason, whether a court of equity will make an order for ad 
inspection of the defendant's machinery in aid of a trial at 
law, except by consent. (^ 

Such an order will not be made unless there is good cause for 
suspecting an infringement, for the defendant might be pre- 
judiced by the disclosure of bis process.Cw) 

49. An order for the inspection of the defendant's process 
cannot be executed by force. It operates only on the person 
as a foundation for process for contempt, and to take the bill 
pro confessoy if necessary, (ic) 

50. By Stat. 15 & 16 Vict. cap. 83, s. 42, courts of 
common law, or a judge, may make such order as they or he 
may think fit, for an injunction, inspection, or account. 

An application for an order for inspection under this 
statute, may be made at any time, either before declaration or 
afterwards. It will not be granted, unless the party applying 
for it shows by affidavit that it is material, and really 
wanted for the purposes of the cause, (y) 

(r) NeiUon v. Harford, Webst. P. C. 324, n. 

(«) Neilson v. Harford, Webst. P. C. 309, n. 

\t) 7 Jarman, by Sweet, 550. See Brown v. Moore, 3 Swanst. 264 ; 
£flWo/jLon*rfa/ev.OKrtt;€n,3Bligb,168; fTa/^crv.JVe^cAcr, 3Bligh,172. 

(tt) Huddart v. Grimshaw, Webst. P. C. 92. ^eepost. 

{x) Eaat'India Company v. Kynaaton, 3 Bligh, 153. 

(y) Amies t. Kelsey, 16 Jur. 1047, B. C. ; Shaw v. The Bank of 
England, 22 L. J. n. s. Exch. 26. See 20 Law Tipaes, Exch. 70, 227. 
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51. As to the form of such orders, it miLy be observed, that 
it has been made a condition of the dissolution or refusal to 
grant an injunction, that defendant shall keep an account; 
that the plaintiff and his witnesses may, at all reasonable 
times, giving reasonable notice, inspect the defendant's works 
and the articles alleged to have been made in contravention 
of the patent ; and that all books and papers relating to the 
matters in question shall be produced at the trial. (;2^) Where 
the question to be tried was, whether certain lace was made 
by a machine similar to that patented. Lord Eldon, in direct- 
ing an action to be brought, made an order that the plaintiff's 
witnesses should be at liberty to inspect the defendant's 
machine, and see it work. (a) 

In Russell v. Cowley^ an order was made by consent that 
defendants should permit the solicitor of the plaintiff, with 
men of science, to go over the manufactory of the defendants, 
and inspect the machinery set up there for making iron tubes, 
and observe the methods of manufacturing such tubes, for which 
purpose the defendants were ordered to put their machinery to 
work; the plaintiff to suffer defendant's solicitors, with scientific 
persons, to go over the plaintiff's manufactory, and inspect 
their machinery, which was to be put to work. The viewers 
were to be at liberty to carry away the tubes operated upon. (5) 

52. In Russell v. Crichton^ a patentee moved in the Court 
of Session in Scotland, for an order for the inspection of the 
defender's works by persons of skill; the defender alleged 
that his manufacture involved a secret process, the value of 
which would be lost if inspection was allowed. It was held, 
that some inspection must be allowed, otherwise any patent 
might be infringed with impunity ; and an order was pro- 
nounced for giving inspection of the works and manufactories 
of both parties to certain viewers, other than the plaintiff or 
manufacturers in the same trade, who were to see the works 
in actual operation ; with power to them to adjourn and con- 
tinue the inspection, so that they might be able to give 
evidence at the trial, (c) 

{z) Morgan v. Seaward, Webst. P. C. 167. 

(a) Bovill V. Moore, 2 Coop. C. C. 56, n. See Huddari v. GWm- 
shaw, Webst. P. C. 92. 

(b) Russell V. Cowley, Webst. P. C. 457. 

(c) Russell V. Crichton, Deciaons of the Court of Session, vol. xv. 127 1. 
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In Brown v. Brown and Somermlle an order was made, 
under similar circumstances, on an affidavit by the pursuer 
that an inspection was necessary to enable him to establish 
his case. (6?) 

53. A court of common law in England will not make an 
order that the plaintiff should permit the defendant to inspect 
the mode of manufacture under the patent, to enable him to 
judge if his own manufacture is an infringement.(«) He has 
the opportunity of examining the plaintiff's specification. 

SECTION V. ^NEW TRIAL, COSTS, ETC. 

54. After a yerdict for the plaintiff in an action for the 
infringement of a patent, the courts will not readily grant a new 
trial on affidavits showing that a witness who was disbelieved 
by the jury spoke the truth, because the proceedings are not 
final and conclusive; it being open to those who wish to 
question the validity of the patent, to do so by suing out a 
writ of scire facioB, Nor on the ground that the verdict was 
against evidence, unless they are thoroughly satisfied that the 
verdict was wrong. (/) For the same reason, the Court of Com- 
mon Pleas has refused to allow a point, that the patent was 
for machinery, while the invention was of the application of 
a machine, where the point bad not been made at the trial, to 
be argued in Banco, on a motion to enter a nonsuit. (^) Pro- 
bably the decision might have been otherwise if substantial 
damages had been awarded in the action. 

^b> Proceedings in actions for infringement will not in 
general be stayed, because a scire facias to repeal the patent 
is pending.(A) 

5^, If the verdict is for nominal damages only, it will be 
proper to apply for certificates, that the action was properly 

(d) Brown v. Brotcn and Somerville^ Decisions of the Court of Sessioii, 
2nd series, vol. ii. 1356. 

(e) Crofts V. Peachy Webst. P. C. 268 ; 2 Hodges, 110 ; Hamilton v. 
Cochrane^ 33 Newt. Lond. Joiirn.|148. See Russell v. Cowley ^ ante, 175. 

(/) Wallington v. Dale, 19 Law Times, 187 ; Lewis v. Marling, 10 
B. & C. 22. 

iSl) Haworth v. Hardcastle, Webst. P. C. 483. 

(h) See Smith v. Upton, 6 M. & G. 259 ; Bentley v. Goldthrop, lb. 
note b ; Muntz v. Foster, ib. note e ; Patteson v. Holland, Hindmarch 
on Patents, 293. 
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brought in the superior court,(i) — to enable the plaintiff to get 
his costs under 3 & 4 Vict. cap. 24, s. 2, — and if such was the 
case, that the title to the patent came in question. See post. 
The judge must also certify as to the particulars proved. 

57. By Stat 15 & 16 Vict. cap. 83, s. 43, in taxing the 
costs in any action in any of her Majesty's superior courts 
at Westminster or in Dublin, commenced after the passing of 
this Act, for infringing letters patent, regard shall be had to 
the particulars delivered in such action ; and the plaintiff and 
defendant respectively shall not be allowed any costs in 
respect of any particular, unless certified by the judge before 
whom the trid was had, to have been proved by such plaintiff 
or defendant respectively, without regard to the general costs 
ofi the cause. 

5S. By Stat. 5 & 6 Wm. 4, cap. 83, s. 6, it is enacted, 
that in any action brought for infringing the right granted by 
any letters patent in taxing the costs thereof regard shall be 
had to the part of the case which has been proved at the 
trial, which shall be certified by the judge before whom the 
same shall be heard, and the costs of each part of the case shall 
be given accordingly as either party has succeeded or failed 
therein, regard being had to the notice of objections, as well 
as the counts of the declaration, and without regard to the 
general result of the trial. 

5d, The effect of these two provisions is important with 
respect to particulars of breaches delivered by the plaintiff 
with his declaration, and to particulars delivered with a plea, 
pointing out several branches of evidence. For instance, 
in support of a plea denying the novelty of the hot-blast, if a 
particular is delivered, stating user at the Dowlais and the 
Yniscedwin works, though the defendant should succeed in 
proving user at the Yniscedwin works, if he did not also 
prove a user at the Dowlais works, he would not only not get 
his costs of the witnesses on that branch of the evidence, but 
would have to pay any costs of the plaintiff relating to it. 

60. The judge must certify as to the determination of each 
question upon the particulars of breaches, and the particulars 
of objection, and not merely as to the issues under stat. 5 Si ^ 

(0 See In re Adey v. The Deputy Master of the Trinity Houtef 22 
L. J. N. s. Q. B. 3 ; Jktvit y. Walton^ 8 Exch. 153. 

N 
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Wm. 4, cap. 83. Before the passing of 15 & 16 Yict. cap. 83, 
it was considered that the costs of the issues must be taxed 
according to the ordinary rule, and that the Act made no dif- 
ference, except as to the costs of copying and transcribing the 
objections. Where a defendant succeeded on a plea, which 
went to the whole cause of action, he was held to be entitled 
to the general costs of the cause, deducting the costs of the 
objections on which the plaintiff had succeeded, and of the 
issues found for him.(j) 

61. By Stat. 15 & 16 Vict. cap. 83, s. 43, it shall be lawful 
for the judge before whom any action for infringing letters 
patent, commenced after the passing of that Act, shall be 
tried, to certify on the record that the validity of the letters 
patent in the declaration mentioned came in question ; and the 
record with such certificate, being given in evidence in any 
suit or action for infringing the said letters patent, or in any 
proceeding by scire facias to repeal the said letters patent, 
shall entitle the plaintiff in any suit or action, or the de- 
fendant in such proceeding by scire facias^ on obtaining a 
decree, decretal order, or final judgment, to his full costs, 
charges, and expenses, taxed as between attorney and client^ 
unless the judge making such decree or order, or the judge 
trying such action or proceeding, shall certify that the plaintiff 
or defendant respectively ought not to have such full costs. 

62. To enable a judge to certify in actions commenced 
before the passing of that Act, in a court of equity, or in a 
scire facias^ recourse must be had to stat. 5 & 6 Wm. 4, 
cap. 83, s. 3, which enacts, that if any action at law, or any 
suit in equity for an account, shall be brought in respect of an 
alleged infringement of such letters patent, or any scire facias 
to repeal such letters patent ; and if a verdict shall pass for 
the patentee, or his assigns, or if a final decree or decretal 
order shall be made for him or them upon the merits of the 
suit, it shall be lawful for the judge before whom such action 
shall be tried, to certify on the record, or the judge who shall 
make such decree or order to give a certificate under his 
hand, that the validity of the patent came in question before 
him ; which record or certificate being given in evidence in 
any other action or suit whatever touching such patent, if a 

U) Losh V. Hague, 5 M. & W. 387 ; S. C. Webst. P. C. 209, n. 
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verdict shall pass, or a decree or decretal order be made in 
favour of sach patentee or his assigns, he or they shall receive 
full costs (5 & 6 Vict. cap. 97) in such suit or action, unless 
the judge making such record or other decree, or order, or 
trying such record or other action, shall certify that he ought 
not to have such costs. 

63. Under a plea that the invention is not new, the 
validity of the patent is brought into question ; and the judge 
has therefore power to certify such fact under the statute. (^) 
But Mr. Justice Erskine h&a refused to certify in a case 
where the defendant consented to a verdict, saying, '^ That 
his certificate would affect third parties, and it would be 
possible for the parties to collude for the purpose of injuring 
another party, who was really contesting the validity of the 
patent." (^ 

64. When the record of a former verdict, with the certificate 
of the judge indorsed upon it, is produced for the purpose of 
enabling the patentee to receive his full costs, it appears to 
be the proper course to put it in after the verdict is given. 
The defendant's case ought not to be prejudiced by the putting 
it in evidence during the trial, (m) 

It would seem that the costs may be obtained, on proof of 
the production of the certificate, either by the judge's indorse- 
ment, or by a suggestion on the record, (n) 

65» Notwithstonding that a certificate has been granted 
under 5 & 6 Wm. 4, cap. 83, s. 3, and has been produced 
and proved on the trial of an action on the case for the in- 
fringement of a patent, if the plaintiff recovers only nominal 
damages in such action, he cannot have full costs under 
that Act and 5 & 6 Vict. cap. 97, unless the judge certifies 
at the trial to give him his costs under stat. 3 & 4 Vict. cap. 
24, s. 2. After the taxation of costs, the judge has no power 
to grant such a certificate. (o) 

66. Where an action was not directed, but the Court of 
Chancery, on a motion for an injunction, ordered that the 
plaintiff should be at liberty to bring such action as he might 

(*) GilMt ▼. WUby, 9 C. & P. 334 ; S. C. Webst. P. C. 270. 
(0 Stacker v. Rodgers, 1 C. & K. 99. 

(m) Newhall v. WilkinM, 17 Law Times, 20, Lord Campbell, N. P. 
(n) See Bowyer ▼. Cook, 4 C. B. 236. 
(o) GilleH ▼. Gretn, 7 M. & W. 3^7 ; Webat. P. C. 271. 

N 2 
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be advised, provided he delivered a declaration within a 
month, Baron Parke considered, that the question as to the 
costs of the action must be determined by the rules of the 
common law, inasmuch as either plaintiff or defendant could 
apply for a nonsuit or new trial, or bring a writ of error, 
without the leave of the Court of Chancery. (p) 

(p) Russell T. Cowley, before Parke, B. at chambers, Webst. P. C. 
471, n. 
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CHAPTER XIX. 



Remedies of Patentee, — Injunction, — Account, 

1. Courts of equity have hitherto granted injunctions to 
restrain persons from using the invention without license, and 
compelled the rendering of an account of the profits made by 
any wrongful use of the invention. 

2. Concurrent jurisdiction in snch matters is now given to 
the superior courts of common law. In any action pending 
in any of her Majesty's superior courts of record at West- 
minster and Dublin, for the infringement of letters patent, it 
shall be lawful for the Court in which such action is pending, 
if the Court be then sitting, or if the Court be not then sitting, 
then for a judge of such court, on the application of the 
plaintiff or defendant, to make such order for an injunction, 
inspection, and account, and the proceedings therein, as to 
such Court or judge may seem fit. (a) 

3. Lord Eldon, in one case, granted an injunction against 
a public servant, to restrain him from employing patented 
inventions in the service of the Government. He subse- 
qnently punished him for disobeying the injunction ; sug- 
gesting, at the same time, but not deciding, that probably the 
injunction ought not to have issued. However, as it had 
been infringed, he said he would treat Government as he 
would any suitor of the court, subject to the question at law. 
He ordered an account to be kept of all machines made in 
violation of the plaintiff's patent, and of the profits to which 
the plaintiff would be entitled if the patent had been infringed. 
He recommended the Government to pay the costs of the 
application, and said, he would have it understood that if th^ 

• * « 

(a) Stat. 15 & 16 Vict. cap. 83».8. 42. 
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recommendation was not attended to, he would make an order 
for the defendant, Sir William Congreve, to pay. (5) 

4. The Court of Queen's Bench have refused a mandamus 
to the Lords of the Admiralty, to settle the terms on which 
they might he allowed to make use of an invention protected 
hy letters patent, of which they were availing themselves.(<;) 
The proper course for the patentee to take, when his patent is 
infringed hy the officers of Government acting in that capa- 
city, is, perhaps, hy petitioi) of right. (<^ 

5. Foreigners coming in their own ships into the ports of 
this country, may he restrained from infringing a patented 
invention on hoard such ships. («) 

6. The jurisdiction of the Court of Chancery is founded 
upon legal rights. Great latitude is allowed to the Court in 
dealing with the application. When an interlocutory injunc- 
tion is applied for, several courses are open. The Court may 
at once grant the injunction simply, without more ; a course 
which is not likely to he taken, when the defendant raises a 
question as to the validity of the plaintiff's title. Or it may 
follow the more usual and wholesome practice of either 
granting the injunction, and at the same time directing the 
plaintiff to establish his title at law ; or of requiring him 
first to establish his title at law, suspending the grant of the 
injunction till the result of the legal investigation is known, (y*) 

7. It is the duty of a court of equity to protect property 
pending litigation ; but when it is called upon to do so, it 
requires some proof of the title of the party asking its inter- 
ference. When a patent is new, the Court considers the 
proof of title in the patentee to he wanting, inasmuch as the 
public have had no opportunity of contesting the validity of 
the patent. In such a case, the Court will not act upon its 
own notions as to the validity of the patent, but will oblige the 

(b) Walker ▼. Conffreve, Rep. 1829, 202 ; 1 Carp. R. 356. See Rankin 
▼. Huskisaonf 4 Sim. 14 ; Prtddy v. RosBt 3 Mer. 102 ; Frewen ▼. LewU, 
4 Myl. & Cr. 255 ; J>e Haber v. The Quern of Portugal^ 20 L. J. m. s. 
Q. B. 488. 

(c) Ex parte Pering, 4 A. & E. 949. 

{d) See Smith v. UptoHy 6 M. & G. 252, n. See, however, The Banm 
de Bode*8 case, 8 Q. B. 208. 271, and cases in note ; The Baron de Bode 
y. The Queent 13 Q. B. 380. 

(e) Caldwell v. Van Vliseingent 9 Hare, 415. 

If) Bacon v. Jonet, 4 M. & C. 433. 
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patentee to establish his title at law before it will grant him 
the injunction.^^) 

8* If there be any doubt as to the validity of the legal 
right, the Court will be very cautious in granting an in- 
junction, first, because if the legal right ultimately fails, 
or if the acts complained of turn out not to be a viola- 
tion of the legal right, it will have acted without any 
authority whatever, the authority being merely derivable 
from the legal right ; secondly, and principally, because an 
injunction, if improperly granted, causes infinitely more mis- 
chief to the defendant, than the delay of granting it can 
possibly cause to the plaintiff. As a general rule, the Court 
will not grant an injunction unless satisfied that, in the result, 
the legal right will be established, and that the acts com- 
plained of are a violation of it. 

9. If the Court does not entertain any serious doubt on 
these subjects, it will grant an injunction without putting the 
plaintiff to establish his title at law. (A) 

10. The legal right being in doubt is a matter for the 
serious attention of the Court, and one to which great weight 
should be given ; but it is not a matter which renders it 
absolutely incumbent on the Court to refuse an injunction. 
The Court must be guided by a discretion, to be exercised 
according to the circumstances of each particular case.(i) 

11. In a patent case, long and exclusive possession and 
enjoyment is considered such prima facie evidence of title, 
as to justify the Court in protecting the patent right by an 
injunction until its invalidity is established at law.(^) In 
such a case, there is less inconvenience in granting the in- 
junction than in refusing it ; for unless such injunctions were 
granted, patentees might be ruined by litigation. (/) Thus, 

(g) Hill ▼. Thompson and Formanj Webst. P. C. 331 ; 3 Mer. 622, 
S. C. ; per Lord Cottenham, Coop. C. C. 48 ; Baxter v. Combe, 1 Irish 
Chan. R. 284. 

(A) Electric Telegraph Company v. Nott, 2 Coop. C. C. 41 ; Stevem 
v. Keating, 2 Phillips, 333 ; Bacon v. Jones, 4 M. & C. 436. 

(i) Ollendorff v. Black, 20 L. J. n. s. Chy. 165. 

(k) Hill V. Thompson and Forman, Webst. P. C. 231 ; 3 Mer. 622, 
S. C. ; Stevens v. Keating, 2 Phillips, 333 ; Bickford v. Skewes, 4 M. & 
C. 500 ; Neilson ▼. Thompson, Webst. P. C. 275. 

(/) Harmar v. Plane, 14 Yes. 132 ; Boulton and Watt v. Bull, 3 Yes. 
140 ; Universities of Oxford and Cambridge y. Riehardsonf 6 Yes. 707 ; 
Muntz ▼. Foster, 2 Law Times, 325. 
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where the plaintiff had been successful in proceedings at law 
and in equity against other persons, and had had exclusive 
enjoyment of the patent for a considerable time, although 
86me doubt existed as to the validity of the patent, the Court 
granted an inj unction. (m) Where a bill alleged exclusive 
possession for ten years, and that the plaintiff had established 
his title by repeated actions, a demurrer, on the ground of 
the invalidity of the patent, as appearing from the specifi- 
cation set out in the bill, was overruled. (w) 

12» Lord Eldon said, ^^ If a party had got his patent, and 
put his invention into execution, and proceeded to sell articles 
made according to it, that was a sufficient possession."(o) 

Lord Cottenham said, ^^ He should be satisfied if he found 
manufacturers had acquiesced in the patentee's enjoyment ; 
but that he should require very satisfactory evidence of the 
exclusive possession of the patentee. He did not think it 
enough where some manufacturers stated, that out of respect 
for the patentee they had not used the invention, and others 
stated, that they had done so constantly." (/>) 

13. The period of enjoyment which will be sufficient, must 
vary according to the circumstances. In the case of Losh's 
patent for " wheels for railway carriages," enjoyment for 
seven years was held sufficient. In Bickford's patent for a 
" miner s fuze," six years was considered sufficient, though 
the article was one in which there was little competition. (^) 

14. In some cases the conduct of parties will induce the 
Court to assume the validity of the patent as against them. 
Thus, where a patent had been worked by the plaintiff and 
defendant as partners, and during the partnership the de- 
fendant did not dispute the validity of the patent, the Court, 
on an interlocutory application against him after the dissolu- 
tion of the partnership, assumed that the patent was valid, (r) 

(m) Newali v. Wilson^ 19 Law Times, 161, Chy. Court of Appeal; 
Beeston v. Collyer, 2 Coop. C. C. 58, Lord Lyndhurst. 

(n) Kai/ V. Marshall, 1 M. & C. 373. 

(o) Boulton and Watty, Bully 3 Ves. 140. 

Ip) Collard v. Allison^ 4 M. & C. 488 ; Curtis v. Cutts, 2 Coop. C. C. 
59. 

(q) Losh V. Hague, Webst. P. C. 200 ; Bick/brd v. SkeweSy Webst. 
P. C. 212. 

(r) Muntz v. Gre^felly V. C. Knight Bruce, 2 Coop. C. C. 61 ; 7 
Jurist, 121. 
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Where a license had been taken by the defendant for the 
use of two inventions, one of which was afterwards dis- 
claimed, the defendant refusing to pay the royalties reserved, 
a demurrer to a bill, praying for an account or an injunction 
to restrain the defendant from all future use of the invention, 
in case of his refusal to pay the royalties, was overruled. («) 

15. Where there is conflicting evidence upon the question 
of infringement, the Court will not grant an injunction till 
it has been ascertained by action at law, that the acts com- 
plained of are an infringement of the legal right granted by 
the patent. (0 

Lord Eldon said, " Where there is one question, whether a 
patent is valid, and another, whether it has been infringed, 
the Court would be going a great way if it granted an inj unc- 
tion. (t«) If there has been no infringement, the Court has no 
power to make compensation to the defendant for the injury 
occasioned by the inj unction. (;r) 

16. An injunction will not be granted on the application of 
the assignee of a patent, unless his title as assignee is clear. (5^) 

17. It is a principle of equity, that a person shall not, by 
his silence or acquiescence, induce another to expend his 
money, and incur risk, and then come in and share in the 
profit. Where the defendants went to considerable expense 
in erecting hot-blast apparatus, the plaintiff not interfering to 
stop them, but permitting them to complete their works, 
under the expectation that if they proved successful, the 
defendants would take a license. Lord Cottenham dissolved 
the injunction obtained by the patentee ; but the plaintiff 
having succeeded in an action, the injunction was revived by 
Lord Lyndhurst.(2;) 

18. If the plaintiff has been guilty of unnecessary delay in 
coming to the Court, though the impression of the Court is 
strong in his favour, an injunction will be refused till the 

(«) Haddan v. Smith, 17 L. J. Chy. n. s. 43. See NeilsonY, Fother- 
gilh Webst. P. C. 289. 

(/) The Electric Telegraph Ckmpany v. Nott, 2 Coop. C. C. 41. 

(m) Wood V. Cockerell, 2 Coop. C. C. 57. 

(;f) Morgan v. Seaward, Webst. P. C. 168. 

(y) Lowndes v. Duncombe, 2 Coop. C. C. 216. 

(z) Neilson v. Thompson, Webst. P. C. 286. See Crossley v. Derby 
Gas Company, Webst. P. C. 120. See Wood v. Sutcliffe, 21 L. J. n. s. 
Chy. 253 ; Rochdale Canal Company v. King, 20 L. J. n. s. Chy. 675. 



186 LAW OP PATENTS. 

legal right is establishe<l.(a) The difficulty of proving the 
infringement by the defendants, they having prevented all 
access to their manufactory, has been held a sufficient 
excuse. (5) So a delay of a year and a half was explained 
by the pendency of an action in the Court of Exchequer, and 
writ of error in the Exchequer Chamber, in which a point 
on which the plaintiflTs title depended was determined, (c) 

19. An interlocutory injunction will not be granted, if 
irreparable injury, or even very serious inconvenience, would 
be the result of granting it, unless the case is so clear, that 
there can be no reasonable doubt about the legal title. (d) 
Thus, when the effect would have been to stop the running 
of a steamboat, in which it was said that the plaintiff's 
rudder was pirated, it was refused. («) 

20. The balance of convenience in granting or refusing the 
injunction, will be considered. Where an undertaking by 
the defendant, to keep an account, will afford to the Court 
ample means of doing justice to the patentee, the Court rarely 
grants an interlocutory inj unction. (/) 

21. An allegation not denied, that the defendant's circnm- 
stances are such as to render it improbable that he would be 
able to meet the pecuniary demands to which he would be 
liable if unsuccessful at law, may be an additional reason for 
granting an injun6tion.(^) In Pow v. Betteley^ the fact of the 
defendant's solvency was considered by Knight Bruce, V.C^ 
in refusing to grant an injunction. (A) 

22. There is no doubt of the power of a court of equity to 
grant an injunction absolutely, and leave the defendant to 
impeach the patent if he can by scire fac%a9. But it is not 
usual to do so. The patentee is generally compelled to bring 
an action to establish his right. (t) A trial at law, in which 

(a) Bridson ▼. Benecke, 12 Beav. 1 ; Baxter v. Combe f 1 Irish Chan. 
R. 284. 

(b) Crossley v. Derby Gas Company ^ Webst. P. C. 119. 

(c) Buxton ▼. JameSf 5 De Gex & Smale, 80, V. C. Parker. 

(rf) Neilson v. Thompson^ Webst. P. C. 286 ; Spottiswoode ▼. Clarke^ 
2 Phillips, 154 ; Sher^jST v. Coates, 2 Russ. & Myl. 157. 

(e) Laird v. Crispinf Times, Dec. 3, 1851. 

{/) Jones V. Pearce, 2 Coop. C. C. 58. 

{g) Newall v. Wihon^ 19 Law Times, 161, Cby. Court of Appeal. 

\h) Pow v. Betteley, 24 Newt. Lond. Journ. C. S. 223. 

(0 Wilson V. Tindal, Webst. P. C. 730 ; BusseU v. Bamesley, Webst. 
P. C. 472 ; Bramwell v. Halcomb, 4 Myl. & Cr. 737. 
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the plaintiff has been successful, is not binding on another 
person alleged to have committed infringement, so as to induce 
the Court to grant the injunction absolutely. (^) 

23. In Muntz v. Grenfell^ before Vice-Chancellor Knight 
Bruce, the plaintiff, on obtaining the injunction, undertook to 
abide by any order which the Court might make as to com- 
pensation and damages, in the eyent of the injunction being 
dissolved. It is the present practice to impose this con- 
dition. (/) 

24. The Scotch courts allow damages to be recovered, 
when an interdict or suspension is pronounced, if the party 
applying for it ultimately fails, (m) 

25. Where the terms of bringing an action are imposed, 
the Court will deprive the plaintiff of the protection of the 
injunction, if he does not commence and proceed with his 
action with reasonable promptitude.l(n) But it will not inter- 
fere, if the defendant has acquiesced in the delay by not 
coming to the court to complain of it.(o) 

26. Where an injunction has been obtained ex parte^ the 
defendant may move to dissolve it. The plaintiff will not be 
permitted to subject the defendant to any inconvenience 
which is not necessary for his protection. (jp) 

27. It is almost a matter of course to grant or revive 
an injunction when the plaintiff has established his title at 
law.(5') 

28. There are some cases in which the Court is to such an 
extent satisfied by a verdict that the legal right exists, that 
it will give the plaintiff the benefit of an injunction, though 
further litigation is necessary ; as where a bill of exceptions 
had been tendered, but many of the points raised had been 
decided in proceedings against a former infringer, (r) 

{k) Croukitt v. Tuxfbrd, 5 Law Times, 342 ; Crosakill v. JSvory, 10 
Law Times, 459. 

(/) Muntz V. Grenfelly 2 Coop. C. C. 59, n. ; Morison ▼. Moatf 21 
L. J. N. s. Chy. 248 ; Nevfoil v. Wilson^ 19 Law Times, 161. 

(w) Stirling v. Roebuck^ Webst. P. C. 50, n. 

(n) Stevens v. Keating, 2 Phillips, 336. 

(o) BicHford v. Skewes, 4 Myl. & Cr. 498. 

ip) Bacon v. Jones, 4 M. & C. 433 ; 1 Beav. 382. 

(q) Neilson v. Harford, Webst. P. C. 373 ; Russell v. Cowleg, Webst. 
P. C. 471. 

(r) Bridson v. Beneeke, 12 Beav. 1. - 
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Tbe Court will, in such cases, sometimes consult tlie judgcf 
who tried the cause.(«) 

29. An injunction will not be granted, pending a rule nisi 
for a new trial, in an action in which the patentee has 
obtained a verdict, where it had been refused before trial, (f) 

30. The Court of Chancery will be guided in some degree 
by its opinion of the correctness of the decision at law. 
Where an action had been brought, and a verdict obtained by 
the patentee, which was set aside by the Court of Exche- 
quer, on grounds which the Vice-ChanceUor considered un- 
satisfactory, ' it being objected, in answer to a motion for an 
injunction, that the bill ought to be dismissed, the Court 
ordered the motion to stand over, the bill to be retained 
for twelve months, and the plaintiff to bring such action as 
he should be advised, (w) 

31. The defendant cannot demur to a bill in Chancery, 
because the specification is not set out in it.(^) Nor where a 
prima facie title is stated, because the specification as set out 
in the bill appears defective. 

The Court will not on demurrer make an. order directing 
the bill to be retained, with liberty to the plaintiff to bring an 
action, (or) 

32. When the cause comes on to a hearing on bill and 
answer in Chancery, the case must, generally speaking, be in 
such a state that the Court can adjudicate upon it. If prior 
to that the patentee has not established his legal title, it is a 
question of discretion how fiar the Court will assist him, by 
allowing the bill to be retained and an action then brought, (y) 
Where four years had elapsed between the filing of the biU 
and the hearing, and the plaintiff had not made out such a 
case as^ would have entitled him to an interlocutory injunction, 
the Court refused to retain the bill, and dismissed it with costs. 

In Ward v. Ke?/, the defendant submitted to an inter- 

{s) Bridson v. MacAlpine, 8 Beav. 229. 

(0 Collard v. Allison, 4 Myl. & Cr. 487 ; Hill v. Thompson, Webst. 
P. C. 236 ; S. C. 3 Mer. 626. 

{u) Heath v. Vhwin, 15 Sim. 552. 

(x) WeslheadY. Kerne, 1 Beav. 287 ; Kay y. Marshall, 1 Myl. & Cr. 
373. 

(y) Bacon v. Jones, 1 Beav. 382 ; on appeal, 4 Myl. & Cr. 433 ; Few 
V. Guppy, 1 Myl. & Cr. 487. 
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locutory injunction, the order not containing a direction that 
the plaintiff should try his right at law. The defendant put 
in an answer, and both parties examined witnesses, and the 
case was brought to a hearing without a preliminary trial of 
the right at law. Vice- Chancellor Wigram, considering that 
there was a sufficient case for protecting the plaintiff's right, 
but not a case for a perpetual injunction without the esta- 
blishment of the right at law, retained the bill for a year, 
to give the patentee an opportunity of establishing his 
right. (;2r) 

33. The plaintiff must come at the earliest possible period 
to ask for an injunction. If he has been delayed by un- 
avoidable circumstances, on the hearing, an injunction may 
be granted, and made perpetual, if none has been previously 
obtained, (a) 

34. The sale or use of machines piratically made during 
the existence of the patent, will be restrained both before and 
after the term. The articles manufactured, and things used 
in the manufacture, may be ordered to be given up and 
destroyed.(6) 

35. An account of the profits made by the wrongful use of 
the patented invention, will be granted. Considerable diffi- 
culties sometimes occur in taking it.(c) Lord Eldon stated 
in one case, that if there was an invincible difficulty in taking 
the account, the Court might send the case to a jury, to 
ascertain what damage the plaintiff had sustained. ((Q 

36. Where the defendants had sold the invention, making 
no profit of it, and not used it otherwise than by furnishing 
the patent burners to their customers, Lord Langdale thought 
the plaintiff not entitled to an account, (e) 

37. An account of the profits made during the existence of 
a patent, has been ordered four years after the expiration of 

(z) Ward v. Key, 10 Jurist, 792, Cby. 

(a) Bacon v. Spottiatooode, 1 fieav. 387. 

{b) Crossley v. Beverley j 1 Russ. & Myl. 166 ; Crossley v. Derby Gas 
Company, 3 Myl. & Cr. 420 ; MacRae v. Hotdsworth, I De Gex & Smale, 
496. 

(e) Crossley v. Derby Gas Company, 3 Myl. & Cr. 420, as to an 
account of the profits made by the use of a gas-meter. See anie, p. 160. 

(d) Per Lord Eldon, 6 Ves. 706. 

(e) Bacon v. SpoViswoode, 1 Beav. 387. See awte^ p. 161. 
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IX [>iili>tit.(/') tlut it liaa Iteeu mud, that an accoant will not 
U< orilt^rt'il iiiitpm tiii injuiictioa is al«> gTaiited.(^) 

;tK. It' till' di'fcii^ut cuiiuiit dt'Dy the inMngemeat, he 
•Itimlil at oinv submit to the injuaciioii, and offer to pa;,tho 
MMia of tho suit up to thut time. The plaiotifl' ia not mnnd 
til Ui Kuti»lU<d with ail uudertakinj;. but haa a right to tbe 
{■niioetiiui of aii injuueti<.m. If the liefendant doea not sob- 
iiiit ti> ihi'Mi tiTiUK, the I'liurt wilt ^ve the plaintiff the costa 
ui tliri suit t» th<? hcariu^, auJ make the injunction per- 
l>i'tuul.i_4> 

:u>. I'he itttittavt[a u««il iu moving for the injunction, shoold 
Btato the bflii'f of tlM patentee at the time of swearing it, 
that ho wai> tlw truo and dr^t inventor. For thon^h when be 
ohiaiiittl lUo (uifui he mii:hi very honeecly Live sworn to 
Ilia IvIU-f of sm-h beiii^ the fi».'t, yec he may have since been 
oom iurt-d of the euKtrary.1,0 

.Voi.vriltti;:Iy wheni on a motion by the awignee of a patent 
fi>r au iuiuuciiou, tieither the attitlariid nor the bill staled 
lh» belief of thtf ansiicnee ai the time when be made the 
»^l>lieacion. that (be iavvuu>.'tt wad new. the mjunciion was 
dvwulvvJ with VMt:f.|,:^> 

Ttt* fttttdnvLM sbuttld «caw panieulariy the fwta which are 
M&id <M, a» atwwu^ that au in^rin^cemenii had been mm- 
auttwd.(.0 

49. TW Ovut wiU not tKxke an or-htc for <.-csci where it ia 
pxvbabtif that pcuoMiiloca nay afterwards cak^ yiatx which 
wouU alEKt ihK Jjeviiaua of the Cuiurt ■:ii tbe <^'M»d'>a of 

' >•('■•} Ie ia gIm pcaL'cic« of cuam uf ei^^'iity io cnake no 
bi» vaeirp wfkMW Hm n^oueiuua. ia widiuat 
)m hmnm-\») 
■ •( MB^MB kw, in dHOkixf wLul '^:i«iti<)iiii of 
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injunction, inspection, and account, will probably regulate 
their practice by that which has hitherto been the practice of 
the Court of Chancery. Where the title of the patentee has 
already been established at law, or the patentee has had long 
and uninterrupted possession, they may sometimes grant inter- 
locutory injunction before trial, especially where the circum- 
stances of the defendant are such that a judgment for damages 
is not likely to be a sufficient remedy. If an injunction is 
refused, at any rate an order for an inspection and account 
may be obtained. Probably the proper course would be, to 
obtain a summons or rule in the alternative. 

In Hotcard v. Brown, the first case under this section, it 
was ordered, that on notice being given to the defendant or 
his attorney, he should within four days show cause why he 
should not be enjoined not to make, use, exercise, or vend 
springs made in imitation of Woods' invention ; why he 
should not furnish an account of all springs theretofore made 
by him in such manner, and keep an account of all springs 
thereafter to be made. The affidavits stated the plaintiff's 
title as assignee, the substance of the patent and specification, 
the belief of the plaintiff and different scientific persons that 
Woods, the patentee, who was dead, was the first inventor, 
the novelty of the invention, and the sufficiency of the speci- 
fication. They referred to the springs of the plaintiff and 
defendant, which were in court, and stated that the defendant's 
springs were substantially the same as the plaintiff's. 

It was suggested that the best course would be to follow the 
practice of the Court of Chancery, and receive affidavits in 
reply to the defendant's affidavits ; that it would be a conve- 
nient course to grant the injunction ex parte on B,primd faci^ 
case, and leave the defendant to move to dissolve it.(o) 

Rules will probably be made on the subject. 

(o) Howard v. Brown, Q. B. Jan. 24, 1853. 
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CHAPTER XX. 



Fraudulently using the name or mark of Patentee. 

1. It often happens that the goods of a particular mana- 
factarer are ordinarily known in the trade by some figure, 
mark, or name, which he is in the habit of using. If another 
trader uses such a mark for the purpose of passing ofi" his own 
goods as those of the man whose goods are well known by 
such mark, it is a fraud, for which an action for damages 
will lie at common law. (a) 

Courts of equity will restrain such practices by injunc- 
tion. (6) But where the manufacturer who complains of the 
use of his mark, adopted it for the purpose of deception, or 
has used a name he had no right to, courts of equity will not 
interfere, (c) 

2. In addition to these remedies at common law, by stat. 

5 8)1 Q Wm. 4, cap. 83, s. 7, it is enacted, that if any person 
shall put upon anything made, used, or sold by him, for the 
sole making or selling of which he has not obtained letters 
patent, the name, or any imitations of the name of any other 
person who has obtained letters patent for the sole making 
and vending of such thing, without leave in writing ; or shall 
upon such thing, not having been purchased from the paten- 
tee or his licensee, or not having had the license or consent in 
writing of such patentee or his assigns, put the word " patent," 
the words " letters patent," or the words " by the king's 

(a) Rodgers v. Nowilly 5 C. B. 110; Crawahay v. Thompson^ 4 M. & 
G. 357 ; Sykes v. Sykes, 3 B. & C. 541 ; Blofeld v. Paynes 4 B. & Ad. 
410. 

(b) Ransome v. Bentallf 3 L. J. n. s. Chy. 161 ; Bodgers v. Nowill, 

6 Hare, 325 ; Holloway v. Hollowayt 13 Beav. 209 ; Millington v. Fox 
3 Myl. & Cr. 338 ; Motley v. Dovmman, 3 Myl. & Cr. 1. 

(c) Perry v. Truffiit, 6 Beav. 66 ; Pidding v. How^ 8 Si. 477. 
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patent," or any words of the like kind, with a view of 
imitating the stamp, mark, or other device of the patentee ; 
or shall in any other manner imitate or connterfeit the stamp, 
or mark, or other device of the patentee, he shall for every 
such offence be liable to a penalty of £50, to be recovered by 
action of debt in any of his Majesty^s courts of record at 
Westminster or in Ireland, or in the Court of Sessions in 
Scotland ; one-half to his Majesty, bis heirs and successors, 
and the other to any person who shall sue for the same. 
Nothing therein contained is to be construed to extend to 
subject any person to any penalty in respect of stamping, or 
in any way marking the woid ^ patent " upon anything made, 
for the sole making or vending of which a patent before 
obtained shall have expired. 

3. An action has been held to lie against ^ person frau- 
dulently representing that an exclusive right to manufacture 
a particular article, which he was then bringing into the 
market, was vested in other persons, with intent to prevent 
the plaintiff from manu£Ebcturing such article, and deprive 
him of the profits to be derived from such manu£Eu;ture.(J) 

(d) Barley ▼. Waffwrd, 9 Q. B. 197. 
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CHAPTER XXL 



Remedies against Patentee* 

SCIRE FACIAS TO REPEAL LETTERS PATENT. 

1. The writ of scire facias U> repeal letters patent lies, in 
the ordinary course of justice, in three cases : First. When 
the king, by his letters patent, doth grant, by several letters 
patent, one and the same thing to several persons, \\iq former 
patentee shall have a scire facias to repeal the second patent. 

Secondly. When the king granteth anything that is 
grantable upon a false suggestion, the king, by his prerogative 
jure regio^ may have a scire facias to repeal his own grant. 

Thirdly. When the king doth grant anything which by law 
he cannot grant, he, jure regio^ for advancement of justice 
and right, may have a scire facias to repeal his own letters 
patent, (a) 

The writ issues out of the common-law side of the Court 
of Chancery. 

2. A writ of scire facias to repeal letters patent was for- 
merly obtained upon a petition to the Crown, the prayer of 
which was grantable as of course, the petition being in the 
nature of a petition of right.(i) In The Earl of Kents case, 
it is said that the petition is the original writ. The remedy 
to be obtained is the cancelling of the letters patent, after 
calling upon the patentee to show cause why the grant should 
not be repealed. 

(a) 4 Inst. 88 ; Itex v. Mussaryy Bull. N. P. 76, a ; Brewster v. 
Weld, 6 Mod. 229 ; Hunt v. Coffin^ Dyer, 197, b ; Fenwarren v. Thomas, 
Dyer, 198, a, 

(ft) 6 M. & G. 251, note to Smith v. Upton, citing TheEarl of Kent's 
case, 21 E. 3, fol. 47, pi. 68. See further, Webst. P. C. 669, n. ; 
2 Wms. Saand. 72, Uf, note 4. 
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The writ of scire facias was said to be founded on the 
record of the patent remaining in Chancery. 

3. By Stat. 15 & 16 Vict. cap. 83, s. 15, the writ of scire 
facias shall lie for the repeal of any letters patent issued under 
that Act, in the like cases as the same would lie for the repeal 
of letters patent which before that Act were issued under 
the Great Seal. 

4. All parties are to hare all their remedies by scire facias 
in Ireland, as if the letters patent had been granted to 
Ireland only.(<:) 

Nothing in the Act contained is to affect the jurisdiction or 
forms of proceeding in the courts of Scotland. When any 
proceedings shall require to be taken in Scotland to repeal 
any letters patent, such proceedings shall be taken in the 
form of an action of reduction at the instance of her Majesty's 
Advocate, or at the instance of any other party having any 
interest, with concurrence of her Majesty's Advocate, which 
concurrence her Majesty's Advocate is empowered to give 
upon just cause shown only.(^) In any proceedings in 
Scotland to repeal any letters patent, service of all writs and 
summonses is to be made according to the existing forms and 
practice, (e) 

5. It is not necessary that the prosecutor in a scire facias 
should have any direct interest in the repeal of the patent. 
An alien may be the prosecutor. 

An illegal monopoly is a public grievance, and the Crowd 
having been informed of such a grievance, and having the 
power and duty to remove it, if it be such, ought not to be 
disabled from directing the necessary proceedings to ascertain 
the truth because the prosecutor is an alien, has no interest in 
the matter^ or is endeavouring improperly to promote the 
interests of other people. 

If there is reason to suspect collusion, the Attorney-Gene- 
ral may stay the proceedings. (/) It has been said, that 
after one person h^ sued out a scire facias, another cannot 

(c) Stat. 15 & 16 Yict. cap. 83, s. 29. 

(d) Stat. 15 & 16 Vict. cap. 83, 8. 43. 
ie) Stat. 15 & 16 Vict. cap. 83, s. 35. 

(/) Beg, V. Prosser, 11 Beav. 306. See Sir Oliver Butler* s case, 
2 Vent. 344 ; 3 Lev. 221 ; Res v. Wakelin, 1 B. & Ad. 50. 

O 2 t 
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do 80. (^) lostances to the contrary have occurred. Probably, 
pending one writ, the Attorney-General would not allow 
another to be issued or proceeded with. 

6. By the Petty Bag OflSce Amendment Act, 1849, every 
solicitor of the Court of Chancery shall, by yirtue of hia 
admission, be an attorney of the Petty Bag. All proceedings 
which, before the passing of that Act, were conducted by the 
clerks of the Petty Bag as the attorneys for their clients, 
may now be taken by such client in his own proper person, 
or by his attorney. (A) The solicitor acting as ah attorney on 
the common-law siae of the Court of Chancery, is in all pro- 
ceedings to be named and treated as the attorney of the party 
by whom he is retained, (t) 

7. Any party changing, or ceasing to employ his attorney 
in the course of any action, &c., is to cause an entry of such 
change to be entered with the clerk of the Petty Bag, and to 
cause notice thereof to be served on every party to such 
proceeding. Until such entry and notice, the former attorney 
is to be deemed the attorney of the party. (A;) 

8. Attorneys are entitled to such costs for the transaction 
of business on the common-law side of the court, as are 
allowed to attorneys for business of a similar nature in her 
Majesty's superior courts of common law.(^ 

9. Attorneys are to cause their names to be entered in a 
book at the Petty Bag Office, with their addresses, at which 
pleadings, notices, and other proceedings may be left for, or 
sent to them.(m) The omission of the entry of the name of 
the attorney in the book is not a thing which renders the 
proceedings void, though it may be ground for setting them 
aside as irregular.(n) 

10. All persons who have any interest in the letters patent 
should be joined as defendants. Their names may be taken 
from the register of proprietors.(o) The Crown has a right 

(g) Per Pollock, A.6. axg, Reg. ▼. Neibon, Webst. P. C. 673. See 
Hawk. P. C. Ch. 34 ; Com. Dig. Abatement, H. 24. 
(h) Stat. 12 & 13 Vict. cap. 109, 8. 24. 
m Rules of the Petty Bag Office, 1849, rule 9. 
[k) Rules of the Petty Bag Office, 1849, rule 10. 
[/) Stat. 12 & 13 Vict. cap. 109, s. 25. 
[m) See 12 & 13 Vict. cap. 109, s. 44. 
[n) In re Baddley, 4 Ezch. 508. 
(o) Stat. 15 & 16 Vict. cap. 83, s. 35. 
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to call on all the persons who obtained the patent to show 
cause why it should not be cancelled. The suggestion is, that 
the Queen has been deceived : the writ should call upon all 
those who are supposed to be guilty of the deception. A 
plea in abatement, by one of two defendants, that the other 
defendant had assigned all his interest to him, and that the 
action ought to have been brought against him alone, is bad.(/?) 

It is said that if a defendant is prejudiced by the fact that 
a party having no interest is coUusively joined as a co- 
defendant, an application may be made to the Court for its 
summary interference, as upon an abuse of process. It would 
seem that the person improperly joined might plead in abate- 
ment. (^) So if the parties really interested in the patent 
are not made defendants, (r) 

Where judgment had already passed against the patent 
in a writ in which one party was defendant, a writ of 
icire facias called upon others to show why the patent should 
not be vacated as to them, and so far as their interests were 
concerned, and no objection was taken. In a subsequent case, 
the Court questioned the regularity of this course of pro- 
ceeding. («) 

11. The control of the proceedings in Mcire facias rests 
with the Attorney-General. In one case Lord L3n3dhurst, 
on the application of the defendant, ordered ui application to 
stay the proceedings in scire facias to stand over till after 
the decision of an appeal to the House of Lords from the 
Court of Session in Scotland, in which the validity of the 
patent would be determined.(^) 

But in a subsequent case. Lord Langdale said, *^ That the 
Lord Chancellor, acting as a judge, had no power to interfere 
with the discretion of the Crown. He might suggest to the 
Attorney-General the propriety of considering the circum- 
stances of the case, and stay the proceedings, to give him 
an opportunity of doing so, but could not overrule his deci- 
sion when formed. The Attomey-Greneral might enter a noVU 
prosequi^ and determine on what conditions the action should 



p) Reg. ▼. Bett9 and Stacker, 15 Q. B. 540 ; S. C. 14 Jurist, 912. 
g) See Com. Dig. Abatement, F. 14. 

) Com. Dig. Abatement, F. 4. 

I See Reff. v. Hamilton, dted Bymur ▼. A^. 15 Q. B. 544. 
t) Beg. ▼. NeUum, Webit. P. C. 665. 
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be prosecuted ; but he would not be permitted to prosecute an 
action if merely rexatious, and without any legal object." (w) 
In a recent case, the Attorney-General (Sir F. Pollock), 
on a petition for relief against certain suggestions in a writ 
of scire facias^ which had issued regularly, decided that he 
would direct a nolle prosequi to be entered to some of the 
suggestions in the writ, if the prosecutor insisted on retain- 
ing them, (a?) 

12. According to the present practice, the draft of the 
writ — having been settled by the counsel for the prosecution, 
with a short statement of any legal proceedings that have 
taken place with respect to the , patent, that the amount of 
security may be fixed, and the names of two sureties for the 
bond — ^must be taken to the Attorney-General, who thereupon 
subscribes his fiat. 

Forms of writs may be found — Tidd's Forms, p. 446; 
Abbott's Forms of Writs on the Common Law Side of the 
Court of Chancery, p. 97. It will be necessary to observe, 
that if the scire facias is to repeal letters patent granted 
under the provisions of stat. 15 & 16 Vict. cap. 83, the 
words referring to the enrolment of the letters patent in Chan- 
cery, must be omitted. Forms of suggestions will be found 
in Beff. v. Cutler^ 3 Car. & K. 216; He^. v. Bynner^ 
9 Q. B. 525 ; Beg. v. Mill, 10 C. B. 380. As to the degree 
of particularity required — Bex v. Arkvoright, Da v. P.C. 51. 
See Dyer, 198. 

A caveat may be entered at the chambers of the Attorney- 
General against the issuing of the writ, upon which notice 
will be given of the application for it, and the parties will 
come before him.(y) 

13. Formerly a memorial was presented to the Crown for 
a scire facias, and a warrant issued to the Attorney-General 
for issuing it out. The Attorney- General then granted his 
fiat. This practice has been abandoned, but at what period, 
or on what grounds, has not been noticed in any of the books 
of practice. (;2r) 

The fiat of the Attorney-General is necessary, whether 

(ti) Reg, y. Prosser, 11 Beav. 306$ 18 L. J. n. s. Chj. 35 ; 13 Jurist, 
71,S. C. 
(or) Reg. v. Netcall, Webst. P. C. 671, n. 

Webst. P. C. 671, note A. 

Webst. P. C. 669, n. ; 2 Wms. Saund. 72, ti, note 4. 
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the writ issues ex debito jtistitice^ or not. The writ does not 
issue as of course in any case. 

14. It was said formerly, that any one prejudiced by the 
granting of letters patent, was entitled to a scire facias as a 
matter of right, and therefore without conditions, (a) 

By the rules of practice in the Petty Bag Office, mad^ in 
pursuance of the forms of stat. 12 & 13 Vict. cap. 109, s. 41, a 
writ oi scire fa^cias to revoke letters patent, is not to be sealed — 

First. Until the fiat of the Attorney-General is filed in the 
Petty Bag Office. 

Secondly. Until the name of one of the superior courts of 
common law is indorsed or written thereon. 

Thirdly. Until a true copy of the writ, and of any draw- 
ings or plans annexed thereto (to be verified by affidavit), 
has been filed in the Petty Bag Office. (^) 

The name and address of the attorney or party suing out 
the writ, must be indorsed on the writ and copy.(c) 

15. A bond of indemnity against costs to be incurred in 
the prosecution of an action of scire facias^ may (if so desired 
by the Attorney-General) be taken in the name of the clerk 
of the Petty Bag; but the same is not to be deposited or 
filed in the office of the Petty Bag, unless the intended 
obligors, and the sums for which they are to give security, be 
named by the Attorney-General. (c?) 

The penal sum in the bond is usually £1,000, but it may 
be a larger sum if the Attorney-General think fit. See the 
form of bond and condition — Abbott's Forms of Writs in 
the Petty Bag Office, p. 921 ; 4 Beav. 314. 

1 6. The bond of indemnity filed or deposited in the Petty 
Bag Office, may, at the request of the Attorney-General, be 
put in suit under such circumstances, and upon such terms 
and conditions as the Lord Chancellor or Master of the Rolls 
may approve of.(0) 

The enforcement of the bond is subject to the discretion of 
the Lord Chancellor or Master of the Rolls, and the Attorney- 
General, who will exercise a proper discretion upon it. Where 
a prosecutor persisted in proceeding with a scire facias^ 



(a) 9 Q.B. 547, per Hill, arg. iBrewsterY, Weld, 6Mod. 229,fln^e,194. 

(b) Rules of Practice in the Petty Bag Office, 1849, rule 14. 

c) Abbott, Forms of Writs in the Petty Bag Office, Introduction. 

d) General Rules as to proceeding in the Petty Bag, 1849, rule 17. 
(e) lb. rule 18. 
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after a defectiye patent had been cured hy a disclaimer, the 
Court caused the bond to be put in suit for all costs 
subsequent to the entry of the disclaimer, deducting those 
previously incnrred.(/) 

17. The writ is to be sealed with the Chancery common- 
law seaL(^) 

It may be issued and tested on any day, not being Sunday, 
Good Friday, or Christmas-day, either in term or vacation. (A) 
It must be tested on the day when it is sealed ;(i) and 
indorsed with the name and address of the attorney or party 
suing it 0VLt(j) 

18. All proceedings may be taken either in term-time or 
vacation, on any day, not being Sunday, Good Friday, or 
Christmas-day. (^) Before the passing of this Act, proceedings 
must have been taken in term.(/) 

The writ may be made returnable on any day certain to be 
mentioned in the writ, not being Sunday, Good Friday, or 
Christmas-day, whether in term-time or vacation, or forth- 
with after the execution thereDf.(m) 

If not executed, it must be lodged with the proper officer 
at least two days before it is returnable ; and no alias sei./a* 
shall be issued before the first teufa, shall be issued, lodged, 
and returnable as aforesaid. (n) 

19. It may be directed to the sheriff of any county in 
England or Wales. (0) 

By Stat. 15 & 16 Vict. cap. 83, s. 85^ any writ of scire 
facias to repeal letters patent, may be issued to the sheriff of 
the county or counties in which the grantee or grantees 
resided at the time when the said letters patent were 
granted ; and in case such grantee or grantees do not reside 
in the United Kingdom, it shall be sufficient to file such writ 

(/) Rejf, ▼. Mill, 14 Beay. 314. See in that ease the form of condition 
and fiat of the Attomey-Greneral. 



r) 12 & 13 Vict. cap. 109, a. 14. 

" 



[h) 12 & 13 Vict. cap. 109, a. 26. 
ft) Roles of the Pet^ Bag Office, 1849, rale 6. 
[J) Abbott's Forais of Writs on the Common Law Side of the Coort 
of Chancery, Introduction. 
(i) 12 & 13 Vict. cap. 109, s. 28. 
(/) Ex parte King, 1 Sanders' Orders in Chancery, 355. 
(m) 12 & 13 Vict. cap. 109, s. 27. 
{fi) 1 Sanders' Orders in Chancery, 443, 444. 
(0) 12 & 13 Vict. cap. 109, s. 29. 
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in the Petty Bag Office, and serve notice thereof in writing at 
the hist known residence or place of business of such grantee 
or grantees. 

20. If the sheriff warns the defendant, he returns 8eire/eci.(j>) 
The defendant is generally served with a copy of the 

sheriff 's warrant, which recites the writ of scire facias ; or at 
least, has some notice of the proceedings given to him.(^) 

It is said that where the sheriff returns scire feci^ the 
Court will not inquire into the validity of the summons on 
motion, but leave the party to his action against the sheriff 
for a false return. (r) 

Personal service of the writ seems not necessary. If the 
defendant is abroad, it seems sufficient if he has reasonable 
notice of the proceeding.(«) 

If the sheriff does not warn the defendant, he returns 
nihil^ in which case an alias scire fadas issues. If the 
sheriff return nihil to the second wnt, and the defendant 
does not appear, there shall be judgment against him.(f) 

Where the defendant is prevented from pleading by the 
plaintiff's procuring two nChils to be returned, the Court 
will relieve him on motion. (t«) An atiditd guereld will not 
lie against the Crown.(9) 

21. When the writ is returned by the sheriff, it is to be 
immediately filed, and the day and hour of filing are to be 
indorsed upon the writ.(«?) 

Upon the return of the writ, it is the practice to enter a 
rule to answer. It seems that judgment signed without enter- 
ing such rule might be set aside, (^c) 

22. An appearance is to be entered by or on behalf of any 
defendant who has been summoned by the sheriff, within eight 
days after the writ oi scire Jacias has been returned and filed, (y) 

(p) Tidd's Practice, 1092. 

(qS 2 Wms. Saund. 72, p, note to UnderhiU ▼. DeveretuCf ib, 72, e e* 

(r) 2 Wms. Saunders, 72, y, citing Barr v. Satchwell, 2 Stra. 813» 
See, however, Pool v. WUUy 2 T. R. 758 ; Webb v. Harvey, ib. 757. 

(«) Weaiherhead v. Sanders, 3 Scott, 407 ; 5 Scott, 189. 

(t) Rex y. Eston, Dyer, 198, a, 

(») Holt y. Frank, 1 M. & S. 199 ; 2 Wms. Saimd. 72, « « ; Sanyuon 
V. Collingwood, 1 Salk. 262 ; Ludlow ▼. Lennard, 2 Ld. Ray. 1295, 

Jv) Manning's Exchequer Practice, 617. 
to) Rules of Practice in the Petty Bag, 1849, rule 7. 
(s) RejpY, Newcastl€'Upon''Tyn€, 1 Saiaders' Orders in Chancery, 390. 
(y) Rules of Practice m the Petty Bag, 1849, rule 19. 
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If the defendant does not appear, judgment shall go against 
him by default, and the patent will be avoided. (;2^) 

23. As soon as the defendant has appeared, the decla-- 
ration may be delivered to the defendant or his attorney. (a) 

Forms of declaration may be found in Abbott's Forms of 
Writs on the Common Law Side of the Court of Chancery, 
p. 97, form 90 ; Tidd's Forms, &c. 

The prosecutor with his declaration is to deliver parti- 
culars of the objections on which he means to rely. At the 
trial, no evidence shall be allowed to be given which shall not 
be contained in the particulars. (5) As to the particulars of 
objection, see antey 169 — 174. 

24. It appears that by the practice of the Court, the de- 
fendant has eight days' time to plead after the delivery of 
the declaration. No rule to plead is requisite. 

If the defendant does not plead at the expiration of the 
eight days, judgment by nil dicit may be signed against him, 
and the patent will be avoided, (c) 

The defendant may obtain time to plead on application to 
the Master of the Rolls or a judge of a court of common 
]&w.(d) 

25. The defendant may plead in abatement («) or in bar, or 
may demur to the declaration, or to each suggestion in it ; or 
he may demur to some of the suggestions, and plead to others. 
But as the Crown is not bound by the stat. 4 & 5 Anne, cap. 
16, the defendant cannot plead several matters. (/) 

In a case where the defendant pleaded several matters. 
Lord Langdale made an order setting aside the pleas with 
costs, for irregularity. (^) Defendants may sever in plead- 
ing, one demurring and the other pleading ; and in such case 

(z) Vin. Ab. Prerog. x. 6 ; Bro. Ab. Patents, 20 ; Rex v. Tbfy, Dyer, 
197, b ; Hex v. Blage, ib. ; Rex v. Eston, ib. 198, a ; Penwarren v. 
Thomasy ib. ; Vin. Ab. Sci. Fa. 9, pt. 3 ; Rex ▼. Amery, 2 T. R. 515, 
554, 567. 

(a) Stat. 12 & 13 Vict. cap. 109, s. 30. 

lb) Stat. 15 & 16 Vict. cap. 83, s. 41. 

(c) Hunt V. Coffifiy Dyer, 197, b. 

id) Stat. 12 & 13 Vict. cap. 109, s. 39. 

{e) Rex y. Hare and JIfann, 1 Stra. 146 ; Reg, v. Beits and Stoeker, 
15 Q. B. 547. 

(/) The King v. Archbishop qf Yorky WiUes, 533. 

ijg) Reg, ▼. Nickels, Hindmarch on Patents, 400, 430. 
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the Attorney-General may try which issue he pleases 
first. (A) 

26. Every demurrer, plea, and subsequent pleading, shall 
be delivered by the party demurring or pleading, or his 
attorney, to the opposite party or his attorney ; and the issue 
shall be made up by either party or his attorney, and de- 
livered to the opposite party or his attorney, (i) 

The form of issue may be seen — Abbott's Forms of 
Writs, p. 95. 

27* Notice of trial must be indorsed on the issue. The 
same number of days' notice is to be given as in the common 
law courts in ordinary cases. (A;) See stat. 15 & 16 Vict. cap. 
76, s. 97. 

28. The Chancellor, though a common law judge, has no 
power to summon a jury. Therefore, if there are issues in 
fact, the Court of Chancery cannot try the issues, but the 
Lord Chancellor delivers the record by his proper hands into 
the common law court, the name of which is indorsed on 
the writ to be tried there. (Z) 

If there be issues in law and fact, the whole record must 
be sent into the court of common law ; (m) for there cannot be 
a judgment of the Chancellor upon one part of the record, 
and a judgment of the court of common law upon another 
part of the same record. 

Where there are several defendants, and some of them 
plead to issue, and the others demur, the whole record must 
come to the court of common law, which shall give judgment 
both on the verdict and demurrer, (/i) 

Where there is a demurrer only, it has sometimes been the 
practice to determine it in the Court of Chancery, without 
transmitting it into the Court of Queens Bench. (o) But 

ih) Rex V. Hare and Mann, 1 Stra. 260. 
t) Stat. 12 & 13 Vict. cap. 109, s. 31. 

{k) Abbott, Forms of Writs, &c. 104. 

(/) See 4 Inst. 80 ; Smith v. Upton, 6 M. & G. 253, n. ; 12 & 13 
Vict. cap. 109, 8. 32. 

(m) Jefferson v. Morton, 2 Saund. 23. See a query, note to Smith ▼, 
Upton, 6 M. & G. 258. 

(n) J^erson v. Morton, 2 Saund. 23 ; Jefferson v. Dawson, 1 Sid. 
437. 

(o) The King v. Butler, 3 Lev. 220 ; Vin. Ab. Prerog. T. b. pi. 21 ; 
Sir Oliver Butler* s case, 3 Vent. 344 ; Vin. Ab. Prerog. T. b. pi. 4, n. ; 
The King v. Knox, G. Coop. 98. 
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although it is the practice to adjudge demurrers in law joined 
in Chancery before the Lord Chancellor, yet the Court oi 
Chancery may, if it will, adjonm any cause either before or 
after demurrer or issne joined. (/?) 

29. In case issue is joined respecting any matter of fact, to 
be tried by the country, the record shall be made up and 
filed in the office of the Petty Bag ; and the issue may be 
tried either in the Queen's Bench, Common Pleas, or Exche- 
quer of Pleas. (^) The trial is to take place in the court, 
the name of which is indorsed on the writ.(r) See form 
of record of issue— Abbott's Forms of Writs, p. 104, form 97. 

80. The writ of venire facias was formerly issued out of 
the Petty Bag Office. («) It was returnable and returned in 
the court in which the issue was to be tried. (^) (See Abbott's 
Forms, p. 105.) It seems no longer necessary since stat. 
15 & 16 Vict cap. 76, s. 104. It may be prudent to 
retain it as an instruction, till some decision has taken place 
on the point. 

31. A transcript of the record containing the issue, shall 
be taken or sent into the court in which the issue is to be 
tried.(«<) It is deliyered out to the attorney of the party, 
and taken by him into the court of common law. 

The transcript is sealed with the Chancery common-law 
seal. This transcript is filed : if sent to the Queen's Bench, in 
the Crown Office. Another record, setting out the Chan- 
cery record, is then to be prepared, and the cause set down 
in the common law court in the usual manner. (^) See 
forms — Abbott's Forms of Writs, pp. 104, 105. See stat. 
15 & 16 Vict. cap. 76, s. 102. See forms of record of Nisi 
Prins — Abbott's Forms of Writs, pp. 104, 105; Comer's 
Crown Practice, App. pp. 99, 128. The venue must be 
laid in Middlesex. 

82. Upon the transcript of the record being brought into 



(p) J^eraon ▼. Morton, 2 Saiind. 23, Ace. ; Reg, t. Betts, IS Q. B. 
540 ; J^erson y. Dawson, 1 Sid. 437 ; Rex ▼. Hare, 1 Stra. 146. 
[q) Stat. 12 & 13 Vict. cap. 109, m. 32, 33. 

Rules of the Petty Bag Office, 1849, rule 16. 

Abbott's Forms, 105 ; Reg. ▼. Aires, 10 Mod. 259. 
[i) 12 & 13 Vict. cap. 109, s. 32. 

Stat. 12 & 13 Vict. cap. 109, s. 32. 

Abbott's Forms of Writs, 105. 
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the court of common law, the Court may proceed to try the 
issue, either at Bar or at Nisi Prius, as such court shall 
think fit.(y) 

Since the passing of this Act, the Attorney-General's war* 
rant seems not necessary, to enable the prosecutor to have 
a writ of nisi prius in a scire f(tcia>s to repeal a patent. (;2^) 
Howeyer, it appears to be still the practice to obtain it. The 
record need not be sealed or passed. 

33. In case any issue in law, or in fact and law, shall be 
joined, the record of such issue or issues shall be made up 
and filed in the office of the Petty Bag ; and a transcript of 
the record shall, or may be, sent into one of the superior courts 
of common law, who may hear and determine the same.(a) 

34. The superior courts of common law, and the judges 
thereof respectively, are to hare the same powers in respect 
of the transcript of any record, and the pleadings, issues, and 
matters therein contained, as they would hare with respect to 
the record in any action commenced and pending in such 
court.(ft) 

35. The action being on a record, must be tried in Middle- 
sei.(c) The issues may be tried either by a special or com- 
mon jury. The provisions of the Common Law Procedure 
Amendment Act as to juries and jury process appear to 
apply to the trial of issues in scire fouAas. The Attorney* 
General's warrant for a tales should be obtained.(6Q If no 
tales is prayed, and the cause goes off for want of a jury, 
neither party is liable to pay costs. («) If the prosecutor does 
not proceed to trial according to notice, he will have to pay 
costs.(/) 

36. The form of a subpoena oJ testijleandum may be seen 
Com. Cro. Pr. App. 1 98. It will be proper to give notice to 
admit any documents proposed to be adduced in evidence. 



8 



fy) Stot. 12 & 13 Yict, cap. 109, s. 32. 

[z) See Reof v. Archbishop qf York, Willes's Reports, 535 ; 2 Inst 
424 ; Res y. Astry^ 6 Mod. 123. See Rex v. Wright, 1 A. & E. 434. 

fa) Stat. 12 & 13 Vict. cap. 109, s. 33. 

6) Stat. 12 & 13 Vict. cap. 109, s. 34. 

[c) 2 Chit. PI. 337. 

id) Corn. Cro. Pr. 142 ; 2 Hawk. P. cap. 41, s. 18. 

(e) Rex T. Righton, 3 Burr. 1695. 

(/) Com. Cro. Pr. 141 ; Rsif v. BaiHrum, 8 East, 269 ; Rs» v. 
Wanng, 5 T. R. 454. 
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though the statutes and rules of court relating to notices to 
inspect and admit, do not apply to proceedings at the suit of 
the Crown. The court of common law may issue a commis- 
sion to examine witnesses. (^) 

If the prosecutor is guilty of delay in carrying the cause 
to trial, an application should be made to the court. (A) 

37. On the trial of any proceedings in scire facias^ the 
defendant is entitled to begin and give evidence in support of 
the letters patent ; and in case evidence shall be adduced on 
the part of the prosecutor impeaching the validity of the 
letters, the defendant shall be entitled to the reply, (i) The 
burden of proof is apparently not affected by this enactment. 
The onus of proving the truth of the suggestions in the scire 
facias will still lie upon the prosecutor. If the jury find that 
the case is left in doubt, they must find a verdict for the 
defendant. (^) 

38. It has been doubted whether a defendant is entitled to 
tender a bill of exceptions, the king not being named in the 
statute of "Westminster. There are several instances in which 
it has been allowed. (/) ^ 

New trials may be granted. If the trial is had in vaca- 
tion, motions for new trials must be made within the first 
four days of term.(m) After verdict for the Crown, a new 
trial may be ordered on payment of costs. (w) 

39. Stat. 15 & 16 Vict. cap. 109, s. 32, directs that a 
transcript of the record shall be sent into the court of com- 
mon law ; the old forms stated, that the Chancellor delivered 
a record. The transcript seems a suflSicient record to enable 
the court of common law to give judgment. (o) There is a 
difference of opinion, whether judgment should be given in 

(g) Harffrave v. Hargrave, 4 C. B. 654 ; Bourdeaux v. Rotoet 1 B. 
N. C. 721. 

(A) Rex V. Dyde, 7 T. R. 661 ; Rex v. Macleod, 2 East, 202 ; Rex v. 
Masters^ Parker, 51 ; Rex v. BankSf 6 Mod. 247. 

(t) Stat. 15 & 16 Vict. cap. 83, s. 41. 

(*) Reg. V. Cutler, 3 Car. & K. 229. 

(/) Willes's Reports, 535, and cases cited in note, ib. ; Reg. v. Cutler , 
3 Car. & Kir. 229. 

(w) Rex V. Macleod, 3 Price, 203. 

(n) Rex V. Bewdley, 1 P. Wms. 207 ; HuUock on Costs, 396. 

(o) Bynner v. Reg. 9 Q. B. 55 1, Tindal, C.J. ; Reg. v. Bytmert 9 
Q. B. 529. 
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th^ court to which the record is sent, or whether the record 
is to be remanded into Chancery for final judgment. 

40. Where the judgment of the court of common law 
is in favour of the patentee, it is the practice to enter up 
final judgment for the patentee in the court of common 
law, because nothing remains to be done in the Court of 
Chancery. Judgment was so entered in The Qtteen y. 
Mill. 

41. When judgment is given for the Crown, final judg- 
ment may be given in the Court of Queen s Bench to cancel 
the patent, though the letters patent remain in the Court of 
Chancery. The Court has authority to award the judgment, 
and afterwards to transmit either the record or the terms 
thereof to the Court of Chancery, to be fully carried into 
execution. (/?) The cancellation of the letters patent has 
been said to be a mere ministerial act. But it seems to be 
doubted, whether the Lord Chancellor would consider it as 
such.(5') 

In Corner s Crown Practice, it is stated, that interlocutory 
judgment is signed in the Court of Queen s Bench, and that 
final judgment is given in Chancery upon the record being 
sent back after the issues have been tried. It is there said not 
to have been the practice to give judgment in the Queen's 
Bench, (r) In The Queen v. Steiner^ an entry was made upon 
the record, that it did not belong to the Court of Queen's 
Bench to give judgment, and the record was transmitted to 
the Court of Chancery, and final judgment given there. In 
The Queen v. Nickels^ the record of the verdict was sent out of 
the Queen s Bench into Chancery, and judgment given for the 
Crown there, to revoke and cancel the patent, and cancel the 
enrolment. A writ of error was afterwards brought in the 
House of Lords, but the want of authority of the Court of 
Chancery to give judgment, was not assigned as a ground of 

{p) Bynner v. The Queens 9 Q. B. 523 ; Hex v. Aires, 10 Mod. 258, 
354. See The Baron de Bode* 8 case, 8 Q. B. 208 ; The Baron de Bode 
V. The Queen, 13 Q. B. 380 ; Tidd's Practice, 1095 ; Hex v. Arkwrighi, 
Dav. P. C. 144 ; Webst. P. C. 74 ; Jefferson v. Morton, 2 Saund. 6 a, 
27 ; 1 Eq. Ca. Ab. 128 ; note to Smith v. Upton, 6 M. & 6. 256. 

(g) Cancelling the king's letters patent under tiie great seal is said to 
be the highest point of the Lord Chancellor's jurisdiction, 4 Inst. 88. 

(r) Comer's Crown Practice, 252. See contra^ Tidd's Practice, 1095. 
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error. («) The statute enacts, that the saperior courts of eoAi- 
luon law are to have the same power as the Court of Queen's 
Bench had ; '' but nothing is to authorize the giving final 
judgment in any case in which the Court of Queen s Bench 

had not such authority." (0 

The superior courts of common law are to give judgment, 
and execute judgment, as the Court of Queen's Bench might 
have done.(u) 

42. Judgment in the case of The Queen v. Bynner was 
signed and entered in the following manner. Interlocutory 
judgment was entered in a book at the Crown Office, and 
signed by one of the masters on the Nisi Prius record ; the 
continuance (^) and verdict, together with a judgment 
thereon, which was drawn and settled by counsel, were 
entered by the attorney on the Queen's Bench roll, and a^ 
transcript was then made and returned into the Court of 
Chancery ; the original Queen's Beuch roll remaining in 
that court. (5/) 

43. Upon the trial or determination of any issue in any of 
the superior courts of common law, or upon any rule or order 
being made, or judgment given in any action, suit, or pro- 
ceeding, in which the transcript of the record shall be brought 
before them, a transcript of such judgment, rule, or order, 
and of the proceedings of the court of common law upon such 
issues, shall be taken into the Court of Chancery, to the end 
that judgment may be given, or such other proceedings had 
in Chancery, according to the law and custom of England ; 
and no mittimtu shall be necessary to remand the tran- 
script. (^2;) 

44. The clerk of the Petty Bag, npon receiving the retnm 
of the transcript of the verdict of the jury, and proceedings 
or judgment of any court of common law upon any issue in 
law or in fsLct, is to file the same in the Petty Bag Office, and 

(«) Reg, y. Nickels, Hindmarch on Patents, 419 ; Comer's Crown 
Practice, 202. 

(0 Stat. 12 & 13 Vict. cap. 109, s. 34. 

(tf) Stat. 12 & 13 Vict. cap. 109, s. 35. 

(or) See Com. Cro. Pr. 145 ; afbrm, ib. App. 104 ; 2 Wms.Saiuid.300, 
note 3, 253, note 8 ; Tidd's Practice, 778. See 15 & 16 Vict. cap. 76, 
a. 104. 

(y) Meg, v. Bynner, Com. Cr. Pr. 202. 

(z) Stat. 12 & 13 Vict. cap. 109, s. 36. 
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is to cause an entry to be made of such verdict and proceed- 
ings or judgment, and such transcript is to be annexed to 
the original record in the Petty Bag Office ; and thereupon 
the judgment of the Court of Chancery is to be entered on 
or annexed to the same record, in conformity with the judg- 
ment of the court from which the transcript is returned, (a) 

45. The judgment of the Court of Queen's Bench may be, 
that the letters patent be revoked, cancelled, vacated, disal- 
lowed, annulled, and held void, and that the enrolment be 
cancelled and annulled, and that the letters patent be 
restored into the Court of Chancery, there to be cancelled. (&) 

46. The king's warrant for a scire fcLCxas used to recite 
that it would be in the king's power, after conviction, to sus- 
pend the entry of any judgment to vacate the patent. (c) 
The case of confirmation after verdict is specially provided 
for by Stat, b k ^ Wm. 4, cap. 83, s. 2. After verdict for the 
Crown, if the defects in the patent or specification can be 
cured by disclaimer or confirmation, the defendant may apply 
to the Court to suspend its judgment, or to the Attorney- 
General to stay the proceedings, to enable him to disclaim oit 
obtain confirmation, (ti?) 

47. It has been held that the patent is not efiectually and 
finally destroyed by surrender, unless there is an actual 
surrender or canceUing, and a 'oacatur of the enrolment 
entered. (^) 

In The Qtieen v. Newton^ the defendant being unable to 
bring the patent into court to be cancelled, being merely 
the trustee of the person in possession of it, who resided 
abroad^ was excused from producing it in obedience to the 
judgment, on undertaking not to assign the patent, or bring 
any writ of error. (/) The enrolment was ordered to be can- 
celled, and a vacatur entered upon the roll. 

(a) General Rules of the Court of Chancery as to Petty Bag Office, 
1849, No. 9. 

(b) Bynner v. The Queens 9 Q. B. 523. See 4 Inst. 88. 

(c) 2 Rich. C. P. 392, 394, cited 9 Q. B. 532. 

(d) 9 Q. B. 547, Bynner v. The Qt«e«», Tindal, C.J. See Ref/. v. 
Bynner, note to Smith ▼. Upton, 6 M. & G. 260. 

(e) Sir Robert Sidnie'8 case, Dyer, 167, a ; SirT, Wroth' 9 case, ib.; 
Kemp Y, Makeunllianu, Dyer, 195, a: Com. Dig. Patent, E. G. 

(/) Rey. V. Newton, Hindmarch on Patents, 426 ; 5 Law Times, 261 ; 
S. C. cited 9 Q. B. 528. 

P 
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After verdict and judgment for the Crown, an application 
was made in pursuance of leave given, that certain letters 
patent granted to the defendant might be restored into Chan- 
cery, and that the letters patent and the enrolment thereof 
might be cancelled and' vacated ; and that in default of pro- 
ducing the letters patent, the defendant might be committed 
for contempt. The Lord Chancellor ordered the clerk of 
the Petty Bag formally to call upon the defendant to pro- 
duce the letters patent. The officer thereupon three times 
called upon the defendant to appear and produce the letters 
patent ; the defendant, however, did not appear. The Lord 
Chancellor ordered an entry of the defendant's default to be 
made. He doubted whether the judgment obtained in favour 
of the Crown, was a sufficient ground to enable the Court to 
make the order sought, or that, in the first instance, the enrol- 
ment of the letters patent should be vacated, in the absence of 
the letters patent themselves. He said, the defendant should 
not be allowed to evade the power of the Court by withhold- 
ing the letters patent ; and made an order that the defend- 
ant should show cause on a day named, why, in default of 
production of the letters patent, the enrolment should not be 
vacated, and an attachment issue for the commitment of the 
defendant. The patent being afterwards brought into court, 
was ordered to be cancelled, and the enrolment vacated. (^) 

48. For errors in law in the judgment of the Court of 
Chancery in the Petty Bag Office, error lies to the House of 
Lords. (A) A form of writ of error may be found in Abbott's 
Forms, p. 45. The fiat of the Secretary of State for the 
writ must be obtained. For errors in the judgment of the 
Queen's Bench, the writ of error lies to the Exchequer 
Chamber, (i) 

49. Before 1849, interlocutory matters in proceedings in 
the Petty Bag Office, before the transmission of the record 
into the Court of Queen s Bench, were heard before the 
Master of the Rolls. 

In every action, suit, and proceeding in the Court of Chan- 

(g) Reg, v. Steiner, 18 Law Times, Chy. 267. 
Ih) Note to Smith ▼. Upton, 6 M. & G. 257. 
(i) See Bynner v. The QueeUy 9 Q. B. 523. 
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cerj on the common-law side, the courts of common law, 
and the judges thereof, are to hear and determine all such 
matters and applications, and do all things which before the 
passing of the Act might hare been decided and ordered bj 
the Lord Chancellor and Master of the Bolls, subject to the 
laws and rules in force for the regulation of the Court and 
the practice thereof. (A;) The jurisdiction of the Chancellor 
and Master of the Rolls is not affected. (Z) 

Such applications may therefore be dispostd of either by 
the Master of the Rolls or the Court, or a jiidge of the court 
the name of which is indorsed on the writ of scire fadcta. 

But it seems that if an application be made to the Master 
of the Rolls, in a matter properly within the cognizance of a 
court of common law, he would either adjourn the case to the 
court of common law, or refuse to entertain the application 
altogether, (m) 

50. Affidavits to be used in the Court of Chancery on the 
common- law side, may be sworn before the clerk of the Petty 
Bag.(n) By the rules of the court, affidavits, affirmations, 
and declarations to be used in any proceeding in the common- 
law side of the Court of Chancery, are to be sworn, affirmed, 
or declared before the clerk of the Petty Bag, or before a 
Master Extraordinary in Chancery, and are to be filed in the 
office of the Petty Bag.(o) 

51. No costs are recoverable as part of the judgment by 
the prosecutor. (/?) The defendant is entitled to costs accord- 
ing to the condition of the bond required from the prosecutor 
by the Attorney-General. Costs are sometimes given upon 
interlocutory proceedings. ($-) In Reg. v. Crawfurd^ the de- 
fendant having appealed against an order of Lord Langdale, 
setting aside his pleas with costs, the Lord Chancellor refused 
the motion, but directed that, on payment of the costs of that 

{k) Stat. 12 & 13 Vict. cap. 109, s. 39. 
(0 Stat. 12 & 13 Vict. cap. 109, s. 45. 

\m) See In re Baddeleyy 4 Exch. 508. See also Montgomery v. Blair, 
2 Sch. & Lef. 136. 
(n) Stat. 12 & 13 Vict. (»p. 109, s. 45. 
(o) General Rules of Practice in the Petty Bag, 1849, rule 5. 
(p) Bex V. Miles, 7 T. R. 367. 
(q) Hindmarch on Patents, 430, citing Beg, v. Nickels, Beg, v. Crawfurd, 

p 2 
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application, the defendant should be at liberty to plead de 
novo, A new trial may be granted on payment of costs, (r) 
In all cases where any party shall be entitled to the costs of 
any issues or proceedings in any court of common law, the 
'costs shall be taxed by one of the Masters of the court, who 
shall indorse his allocatur on the rule or order as the case 
may be, or upon the po$tea before the same shall be taken or 
returned into the Court of Chancery. (*) 

The costs c# proceedings in the Court of Chancery or the 
Petty Bag are taxed by the clerk of the Petty Bag. 

(r) Hullock on Costs, 396. 

(«) Stat. 12 & 13 Vict. cap. 109, s. 37. 
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FORMS. 



1.— PETITION.(a) 

To the Queen's Most Excellent Majesty. 

The humble petition of [here insert name and address of 

petitioner] showeth, that your petitioner in pos- 

session of an invention for [the title of the invention] 

which invention believe will be of great public utility ; 

that(d) [he is the true and first inventor thereof; he acquired 
the same by means of a communication made to him by a certain 
person residing abroad, &c. ; or the like] and that the same 

IS not in use by anjr other person or persons to the best of 
knowledge and belief. 

Your petitioner therefore humbly prays, thatvour Majesty will 
be pleased to grant unto h executors, administrators, and 

assigns, your royal letters patent for the United Kingdom of 
Great Britain and Ireland, the Channel Islands, and the Isle of 
Man, for the term of fourteen years, 

pursuant to the statutes in that case made and provided. 

And your petitioner will ever pray, &c. 

[The name and address of the petitioner, and the title of the 
invention, to be written very legu)ly. The petition must be 
impressed with a stamp of £5.] 



(a) The necessary forms, on paper of the proper size and description , 
can be had in any quantity of Messrs. Sackett and Ruscoe, 8, Quality- 
court, Chancery-lane. 

(b) The words in the Act are, '' that I am the first and true inventor,'' 
which must be used when not a communication.— See Nickels v. ItosSf 
8 C. B. 679. If patented abroad, it should be so stated. 
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2.— DECLARATION. 



I, y of y in the 

county of , do solemnly and sincerely 

declare that in possession of an invention for fthe 

title as in petition] which invention believe TriU be 

of great public utility ; that I am the true and first inventor 
thereof [or otherwise, as the case may be], and that the same is 
not in use by any other person or persons to the best of 
knowledge and belief ;(c) and make this declaration 

conscientiously believing the same to be true, and by virtue of 
the provisions of an Act made and passed in the session of Par- 
liament held in the fifth and sixth years of the reign of his late 
Majesty King William the Fourth, intituled " An Act to repeal 
an Act of the present session 6f Pariiament, intituled ^An Act for 
the more efiectual abolition of oaths and affirmations taken and 
made in various departments of the state, and to substitute 
declarations in lieu thereof, and for the more entire suppression 
of voluntary and extra-judicial oaths and affidavits, and to make 
other provisions for the abolition of unnecessary oaths.' " 



Declared at 
of 



me. 



, this day 

, in the year of our Lord 185 , before 



3.— DECLARATION WHEN COMPLETE SPECIFICA- 
TION IS DEPOSITED. 

The same as the preceding form, but at the (c), after the word 
belief, insert, " And that uie inurnment in writing, under my 
hand and seal hereunto annexed, particularly describes and 
ascertains the nature of the said invention, and the manner in 
which the same is to be performed.*' 



(c) The old form ^^as, " hath not been practised or used by any person 
within this realm." If patented or in use abroad, it should seem that 
it should be so stated. 

(d) To be signed by the party making the declaration, where the 
asterisk is placed, and to be dedar^ before a master in Chancery or justice 
of the peace. 
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4.— PROVISIONAL SPECIFICATION. 

I, [or we] do hereby declare the 

nature of the said iarention for piere insert title] 

to be as follows : [here insert description]. 

Dated this day of , a.d. 

[To be signed by the applicant or his agent.] 
[Indorse the name of the petitioner or his agent.] 



5.— CERTIFICATE OF RECORD OF PETITION, DECLA- 
RATION, AND PROVISIONAL SPECIFICATION. 

Patent Law Amendment Act, 1852. 

This is to certify, that the petition, declaration, and proyisional 
specification of , 

applying for letters patent for the invention of 

, have been this day left and recorded 
in the office of the Commissioners of Patents for Inventions. 

Dated this day of , 185 . 



6.— CERTIFICATE OF RECORD OF PETITION, DECLA- 
RATION, AND COMPLETE SPECIFICATION. 

Patent Law Amendment Act, 1852. 

This is to certify, that the petition and declaration of 

, applying for letters patent for the 
invention of , 

have been this day left and recorded in the office of the Com- 
missioners of Patents for Inventions, and the complete specifica- 
tion accompanying such petition and declaration has been filed 
in the said office. 

Dated this day of , 185 . 
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7.— CERTIFICATE OF LAW OFFICERS AS TO SUFFI- 
CIENCY OF PROVISIONAL SPECIFICATION. 

Patent Law Amendment Act^ 1852. 

This is to certify, that the petition, declaration, and provisional 
specification of , 

for the invention of , left and 

recorded in the office of the Commissioners of Patents for Inven- 
tions, on the day of , 185 . 
having been referred to me, and I, being satisfied that the said 
provisional specification describes the nature of the invention, 
nave allowed the same. 

Dated this day of , 185 . 



8.— ALLOWANCE OF AMENDMENT OF PROVISIONAL 

SPECIFICATION. 

Patent Law Amendment Act, 1852. 

Petition of , for a patent for 

Whereas the provisional specification upon this petition is 
insufficient, I hereby allow the same to be amended by 



9.— NOTICE OF ALLOWANCE OF PROVISIONAL 
PROTECTION, FOR THE " GAZETTE." 

Patent Law Amendment Act^ 1852. 
Office of the Commissioners of Patents for Inventions. 

Notice is hereby given, that provisional protection has been 
allowed to , for the invention of , 
on petition recorded in the office of the Commis- 
sioners on , the day of , 185 . 
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10.— NOTICE OF DEPOSIT OF COMPLETE SPECIFI- 
CATION, FOR « GAZETTE." 

Patent Law Amendment Act, 1852. 
Office of the Commissioners of Patents for Inyentions. 

Notice is hereby given, that the petition of , 

praying for letters patent for the invention of , 

was deposited and recorded in the office of the Commissioners on 
the day of , 185 ; and a complete 

sneciiication accompanying such petition was at the same time 
fued in the said office. 



11.— NOTICE OF PROCEEDING. 

Patent Law Amendment Act, 1852. 

I, [or agent for ] , do hereby give notice, 

that it is intention to proceed [if by agent, on behalf 

of ] with application for letters patent 

for the invention of , as set forth in 

petition recorded in the office of the Commissioners of Patents for 
Inventions, on the day of , 185 . 

Dated tMs day of , 185 • 



12.— CERTIFICATE OF NOTICE TO PROCEED, FOR 

« GAZETTE." 

Patent Law Amendment Act, 1852. 
Office of the Commissioners of Patents for Inventions. 

Notice is hereby given, that given 

notice at the office of the Commissioners, of 
intention to proceed with application for letters patent 

for the invention of , as set forth in 

petition recorded in the said office, on the day of 

,185 . And notice is hereby further given, that 
all persons having an interest in opposing snch application, are at 
liberty to leave particulars in writing of their ODJections to the 



J t 
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f , said application at the said office of the Commissioners, within 

twenty-one days after the date of the Gazette in which this notice 
is issued. 

'{ ■ [The certificate of record of notice to proceed, must be im- 

pressed with a £5 stamp.] 



13.— NOTICE OF OBJECTION. 

Patent Law Amendment Act, 1852. 

I, , hereby give notice, that I 

object to the grant of letters patent to , 

for the invention of , as set forth 

in petition recorded in the office of the Commis- 

sioners of Patents for Inventions, on the day of 

, 185 . And my objection to the grant of 
such letters patent as follows : — 

Dated this day of , 185 . 



14.— REFERENCE TO LAW OFFICERS. 

[To be indorsed on the petition.] 

Her Majesty is pleased to refer this petition to 

, to consider what may be properly done 
herem. 



15.— NOTICE OF HEARING. 

Her Majesty having referred to me the petition of 

, praying letters patent for , 

I therefore appoint to consider 

thereof ; of wnich let all parties have notice. 

By order of the Attorney-General. 

To Mr. 
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16.— WARRANT FOR PATENT. 

In humble obedience to her Majesty's command referring to 
me the petition of , of , 

to consider what may properly be done therein, I hereby certify 
as follows : That the said petition sets forth that the petitioner 

[_ Allegations of petition.] 

And the petitioner most humbly prays, 

[Prayer of the petition.] 

That in support of the allegations contained in the said peti- 
tion, the declaration of the petitioner has been laid before me, 
whereby he solemnly declares, that 

[Allegations of the declaration.] 

That there has been also laid before me [a provisional specifi- 
cation, signed , and also a certificate 

] or [a complete specification and a 
certificate of the filing thereof], whereby it appears that the said 
invention was provisionally protected, [or protected] from tiie 

day of , A.D. , in pursuance 

of the statute. That it appears that the said application was 
dulv advertised. Upon consideration of all the matters afore- 
said, and as it is entirely at the hazard of the petitioner whether 
the said invention is new or will have the desired success, and 
as it may be reasonable for her Majesty to encourage all arts and 
inventions which may be for the public good, I am of opinion 
that her Majesty may grant her royal letters patent unto the 
petitioner, his executors, administrators, and assigns, for his said 
invention within the United Kingdom of Great Britain and 
Ireland] colonies to be mentioned, if any], for the term of fourteen 
^ears, according to the statute in that case made and provided, 
if her Majesty shall be graciously pleased so to do, to the tenor 
and effect following : — [See next form.] 

Given under my hand this day of , a.d. 

of the Commissioners. 
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17.--LETTERS PATENT. 

Victoria, by the grace of God, of the United Kingdom of 
Great Britain and Ireland, Queen, defender of the faith ; to all 
to whom these presents shall come greeting : 

Whereas hath by his petition humbly 

represented unto us that he is in possession of an invention for 

, which the petitioner conceives will be 
of great public utility ; that he is tne true and first inventor 
thereof ; and that the same is not in use {e) by any other person 
or persons, to the best of his knowledge and belief : the petitioner 
therefore most humbly prayed, that we would be graciously 
pleased to grant unto him, his executors, administrators, and 
assigns, our royal letters patent for the sole use, benefit, and 
advantage of his said invention within our United Kingdom of 
Great Britain and Ireland, the Channel Islands, and Isle of Man 
[colonies to be mentioned, if any], for the term of fourteen years, 
pursuant to the statutes in that case made and provided : 
' [And whereas the said hath particularly 

described and ascertained the nature of the said invention, and 
in what manner the same is to be performed, by an instrument 
in writing under his hand and seal, and has caused the same to 
be duly filed in *^(/) 

And we, being willing to give encouragement to all arts and 
inventions which may be for the public good, are graciously 
pleased to condescend to the petitioner's request : know ye, 
therefore, that we, of our especial grace, certain knowledge, and 
mere motion, have given and granted, and by these presents, for 
us, our heirs and successors, do give and grant unto the said 

, his executors, administrators, and 
assigns, our especial license, full power, sole privilege, and 
authority, that he the said , his executors, 

administrators, and assigns, and every of them, by himself and 
themselves, or by his and their deputy or deputies, servants or 
agents, or such others as he the said , his executors, 

administrators, or assigns, shall at any time agree with, and no 
others, from time to time, and at all times hereafter during the 
term of years herein expressed, shall and lawfully may make, 
use, exercise, and vend his said invention within our United 
Kingdom of Great Britain and Ireland, the Channel Islands, and 

(e) The old form ran, — ** And that the 3ame has not been practised or 
used before within this kingdom." 

(/) These words will be used if a complete specification has been 
deposited at the time of filing the petition. 
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Isle of Man, in such manner as to Mm the said , 

his executors, administrators, and assigns, or any of them, shall, 
in his or their discretion, seem meet ; and that he the said 

, his executors, administratoi*s, and assigns^ 
shall and lawfully may have and enjoy the whole profit, benefit, 
commodity, and advantage from time to time coming, growing, 
accruing, and arising by reason of the said invention, for and 
during the term of years herein mentioned ; to have, hold, exer- 
cise, and enjoy the said licenses, powers, privileges, and advan- 
tages hereinbefore granted or mentioned to be granted unto the 
said , his executors, administrators, and 

assigns, for and during and unto the full end and term of four- 
teen years from the day of ^ , a.d. 

next and immediately ensuing, according 
to the statute in such case made and provided ; and to the end 
that he the said , his executors, administrators, 

and assigns, and every of them, may have and enjoy the full 
benefit and the sole use and exercise of the said inventiqn, 
according to our gracious intention hereinbefore declared, we do 
by these presents, for us, our heirs and successors, require ai^d 
strictly command all and every person and persons, bodies politic 
and corporate, and all other our subjects whatsoever, of what 
estate, quality, degree, name, or condition soever they be, within 
our United Kingdom of Great Britain and Ireland, the Channel 
Islands, and Isle of Man [colonies to be mentioned, if any], that 
neither they nor any of them, at any time during the continu- 
ance of the said term of fourteen years hereby granted, either 
directly or indirectly do make, use, or put in practice the said 
invention, or any part of the same, so attained unto by the 
said as aforesaid, nor in anywise counterfeit, 

imitate, or resemble the same, nor shall make or cause to be made 
any addition thereunto or subtraction from the same, whereby to 
pretend himself or themselves the inventor or inventors, devisor 
or devisors thereof, without the consent, license, or agreement of 
the said , his executors, administrators, or 

assigns, in writing under his or their hands and seals first had 
and obtained in mat behalf, upon such pains and penalties as 
can or may be justly inflicted on such offenders for their con- 
tempt of this our royal command, and further to be answerable 
to the said , his executors, administrators, and 

assigns, according to law, for his and their damages thereby occa- 
sioned : and moreover we do by these presents, for us, our heirs 
and successors, will and command all and singular the justices 
of the peace, mayors, sheriffs, bailiffs, constables, head-boroughs, 
and all other officers and ministers whatsoever of us, our heirs 
and successors, for the time being, that they or any of them do 
not nor shall at any time during the said term hereby granted. 
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in anywise molest, trouble, or hinder the said , 

his executors, administrators, or assigns, or any of them, or his 
or their deputies, servants, or agents, in or about the due and 
lawful use or exercise of the aforesaid invention, or anything 
relating thereto : Provided always, and these our letters patent 
are and shall be upon this condition, that if at any time during 
the said term hereby granted it shall be made appear to us, our 
heirs or successors, or any six or more of our or their Privy 
Council, that this our grant is contrary to law, or prejudicial or 
inconvenient to our subjects in general, or that the said invention 
is not a new invention as to the public use and exercise thereof^ 
or that the said is not the true and first in- 

ventor thereof within this realm as aforesaid, these our letters 
patent shall forthwith cease, determine, and be utterly void to all 
intents and purposes, anything hereinbefore contained to the 
contrary thereof in anywise notwithstanding: Provided also, 
that these our letters patent, or anything herein contained, shall 
not extend or be construed to extend to give privilege unto the 
said , his executors, administrators, or 

assigns, or any of them, to use or imitate any invention or work 
whatsoever which hath heretofore been found out or invented by 
any other of our subjects whatsoever, and publicly used or exer- 
cised, imto whom our like letters patent or privileges have been 
already granted for the sole use, exercise, and benefit thereof : 
it being our will and pleasure that the said , his 

executors, administrators, and assigns, and all and every other 
person and persons to whom like letters patent or privileges have 
oeen already granted as aforesaid, shall distinctly use and prac- 
tise their several inventions by them invented and found out^ 
according to the true intent and meaning of the same respective 
letters patent and of these presents : Provided likewise, never- 
theless, and these our letters patent are upon this express con- 
dition, [that if the said (^) shall not 
particularly describe and ascertain the nature of his said inven- 
tion, and m what manner the same is to be performed, by an 
instrument in writing under his hand and seal, and cause the 
same to be filed in within calendar 
months next and immediately after the date of these our letters 
patent ;] [and also if the said instrument in writing, filed as 
aforesaid, does not particularly describe and ascertain we nature 
of the said invention, and in what manner the same is to be per- 
formed ;](A) [and also if the said , his 

{g) Executors cannot specify. As to the death of the patentee after 
the sealing of the patent and before specification, see ante, p. 67. 

(A) These words are to be used if a complete specification has been 
deposited. 
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executors, administrators, or assigns, shall not pay or cause to be 
paid at the office of our Commissioners of Patents for Inyentions 
the sums following ; that is to say, the sum of 
pounds on or before the day of , a.d. 

, and the stamp-duty payable in respect of the 
certificate of such payment, and the sum of 
pounds on or before the day of , a.d. 

, and the st^mp-duty payable in respect of the 
certificate of such payment ;](2) and also if the said 

, his executors, administrators, or assigns, shall not 
supply or cause to be supplied for our service all such articles of 
the said invention as he or they shall be required to supply by 
the officers or commissioners administering the department 
of our service for the use of which the same shall be required, in 
such manner, at such times, and at and upon such reasonable 
prices and terms as shall be settled for that purpose by the said 
officers or commissioners requiring the same ; that then and in 
any of the said cases these our letters patent, and all liberties 
and advantages whatsoever hereby granted, shall utterly cease, 
determine, and become void, anytning hereinbefore contained ^ 
the contrary thereof in anywise notwithstanding : Provided that 
nothing herein contained shall prevent the granting of licenses 
in such manner and for such considerations as they may by 
law be granted. And lastly, we do by these presents, for us, 
our heirs and successors, grant unto the said ^ 

his executors, administrators, and assigns, that these our letters 
patent, or the filing thereof, shall be in and by all things good, 
firm, valid, sufficient, and effectual in the law, according to tiie 
true intent and meaning thereof, and shall be taken, construed, 
and adjudged in the most favourable and beneficial sense for the 
best advantage of the said , his executors, 

administrators, and assigns, as well in all our courts of record as 
elsewhere, and by all and singular the officers and ministers 
whatsoever of us, our heirs and successors, in our United King- 
dom of Great Britain and Ireland, the Channel Islands, and 
Isle of Man, and amongst all and every the subjects of us, our 
heirs and successors, whatsoever and wheresoever, notwithstand- 
ing the not full and certain describing the nature or quality of 

(t) This condition is to be complied with by the payment of the stamp- 
duty, oinder stat. 16 Vict. In patents granted after the passing of 
16 Vict. cap. , the words will be, — *' And also subject to a condition 
that the same shall be void, and that the powers and privileges thereby 
granted shall cease and determine at the expiration of three years and 
seven years respectively from the date thereof, unless there be paid before 
the expiration of the third year and seventh year respectively, that is to 
say, fifty pounds at the expiration of the third year, and one hundred 
pounds at the expiration of the seventh year." 
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the said inyention, or of the materials thereunto conducing and 
belonging. In witness whereof, we have caused these our letters 
to be made patent, this day of , a,j>, 

y and to be sealed and bear date as of the said 
day of , in the 

year of our reign. 

[A stamp of £5 must be impressed on the patent.] 



18.— SPECIFICATION. 

To all to whom these presents shall come ; 

I, of , send greeting. 

Whereas her most excellent Majesty Queen Victoria, by her 
letters patent bearing date the day 

of , A.D. , in the 

year of her reign, did for herseli^ her heirs and successors, give 
and grant unto me the said her special license, 

that I, the said , my executors, administrators, 

and assigns, or such others as I, the said , my 

executors, administrators, and assigns, should at any time agree 
with, and no others, from time to time, and at all times there- 
after during the term therein expressed, should and lawfully 
might make, use, exercise, and vend, within the United King- 
dom of Great Britain and Ireland, the Channel Islands, and Isle 
of Man [colonies to be mentioned, if any], an invention for 

, [insert title as in letters patent] 
upon the condition (amongst others), that I, the said 

, by an instrument in writing under my hand 
and seal, should particularly describe and ascertain the nature 
of the said invention, and in what manner the same was to be 
performed, and cause the same to be filed in 
within calendar months next and immediately after 

the date of the said letters patent. Now know ye, that I, the said 

, do hereby declare the nature of my 
said invention, and in what manner the same is to be per- 
formed, to be particularly described and ascertained in and by 
the following statement ; that is to say, 

[describe the invention.] 

In witness whereof, I, the said A. B., have heretofore set my 
hand and seal, this day of , a.d. 

A. B. 
[A stamp of £5.] 



1 
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DISCLAIMEE. 



19.— CAVEAT AGAINST DISCLAIMER. 

Caveat against any fiat or leave being granted to 

, to enter any disclaimer or memorandum of 
alteration of any part of the title or specification in the patent of 

, for , dated the 

day of ,185 , , without 

notice to 

In case of patents under stat. 15 & 16 Vict. cap. 83^ this caveat 
must be lodged at the office of the Commissioners, and is subject 
to a stamp-^duty of £2. 

In case of patents in respect of applications before the passing 
of the Act^ the caveat must be entered at the chambers of the 
law officers. 



20.— FORM OF PETITION TO THE COMMISSIONERS 
OF PATENTS FOR LEAVE TO ENTER A DISCLAIMER 
OR MEMORANDUM OF ALTERATION. 

The petition of , of , 

in the county of , showeth, that your 

petitioner hath obtained her Majesty's letters patent for 

, bearing date the day of , 

185 , and hath duly described the nature of his invention, and 
in what manner the same is to be performed, by an instrument 
in writing duly filed in the office of the Court of Chancery 
appointed by the Lord Chancellor for filing specifications. [State 
the nature of the alterations wished to be made, and the reasons 
for the same.] 

Your petitioner therefore prays leave to file, in the office ap- 

fiointed for filing specifications in Chancery, the said disclaimer 
or memorandum of alteration], a copy of which, signed by your 
petitioner, is left herewith in tiie form in which your petitioner 
IS desirous the same should be entered as aforesaid. 



If the patent is one granted in respect of an application before 

Q 2 
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the 1st of October, 1852, the petition must be addressed to one of 
the law officers. 

In cases under the Patent Law Amendment Act, the appli- 
cation is subject to a stamp-duty of £5. 16 Vict. cap. 



21.— FORM OF DISCLAIMER. 

In the matter of a patent granted to . Dis^ 

claimer [or Memorandum of alteration] proposed to be filed in 
the office for filing specifications in Chancery, by 

, pursuant to the provisions of an Act passed 
in a session of Parliament holden in the fifth and sixth years oi 
the reign of his late Majesty King "William the Fourth, intituled 
** An Act to amend the law touching letters patent for inventions, 
and also the Patent Law Amendment Act, 1852." 

[State the proposed alteration and the reasons for it, setting 
out such parts of the patent and specification as are necessary to 
make the sense clear. J 



22.-.FIAT OF LAW OFFICER. 

See old form — Hindmarch on Patents, Appendix, page 640. 



PROLONGATION AND CONFIRMATION. 



23.--NOTICE OP INTENTION TO APPLY FOR 

CONFIRMATION. 

In the matter of certain letters patent granted to 

, bearing date the day of 

, 185 , for certain improvements in the 
manufacture of ^ , notice is 

hereby given, that under and in pursuance of an Act of Parlia- 
ment {6 8c 6 Wm. 4, cap. 83) and of the Patent Law Amend- 
ment Act, 1852, 1, > 
intend to apply by petition to her Majesty in Council for the 
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confirmation of the said letters patent for improvementsy &c. 
granted to , 

and bearing date the day of , 185 ; 

and notice is hereby given, that I, the said , 

intend to apply by counsel to the Lords of the Judicial Committee 
of the Privy Council, on the day of 

next ; or if the said Judicial Committee 
shall not be then sitting, then at the next sitting of the said Ju- 
dicial Committee, for a time to be fixed for the hearing of the 
matter of my petition ; and that on or before such 
day of , notice must be given of any oppo- 

sition intended to be made to my petition; and any person 
desirous of being heard in opposition to the prayer of my peti- 
tion, must lodge a notice to that effect on or before the said 

day of , A.D. 



24.— NOTICE OF OPPOSITION. 

In the Judicial Committee of the Privy Council. 

In the matter of the petition of , of 

, for a confirmation of letters patent 
granted to , notice is hereby 

given, that , of , 

intends to oppose the said application. 



25.— NOTICE OF APPLICATION FOR PROLONGATION. 

In the matter of certain letters patent granted to , 

of , in the county of , 

bearing date the day of , 185 , 

for certain improvements in the manufacture of , 

notice is hereby given, that under and by virtue, and in pur- 
suance of an Act made and passed in the session of Parliament 
holden in the fifth and sixth years of the reign of his late 
Majesty King William the Fourth, intituled " An Act to amend 
the law touching letters patent for inventions ;" and of an Act 
made and passed in the session of Parliament held in the second 
and third years of the reign of her present Majesty Queen 
Victoria, intituled ** An Act to amend an Act of the fifth and 
sixth years of the reign of King William the Fourth, intituled 
^ An Act to amend the law touching letters patent for inven- 
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tions ;' " and of an Act made and passed in the session of Par- 
liament held in the seventh and eighth years of the reign of her 
said present Majesty, intituled *' An Act for amendlngan Act 
passed in the fourth year of the rei^ of his late Malesty, 
intituled ^ An Act for the better administration of justice m ms 
Majesty's Privy Council, and to extend its jurisdiction and 
powers ; ' " and of the ** Patent Law Amendment Act, 1852," a 
petition will be presented to her Majesty in Council by , 

praving her Majesty to grant a prolongation of the term of the 
said letters patent : And notice is hereby further given, that an 
application will be made to the Right Honourable the Lords of 
the Judicial Committee of her Majesty's Privy Council, for the 
said committee to fix an early day for the hearing of the matters 
contained in the said petition ; and any person desirous of being 
heard in opposition to the prayer of the said petition, must enter 
a caveat to that effect in the Privy Council Office on or before 
the said day of next. 

Dated 4he day of , in 

the year of our Lord 186 . 



26.— CAVEAT AGAINST PROLONGATION. 

In the Privy Council, 
In the matter of the petition of 

Caveat against the prolongation of the term of the exclusive 
privileges granted by certain letters patent for improvements 

, granted to , 

on the day of , 185 , without notice 

to 
Dated this day of , 185 . 

(Signed) 



27.— FORM OF PETITION FOR PROLONGATION OF 

THE TERM. 

To the Queen's Most Excellent Majesty in Council. 

The humble petition of , of , 

in the coimty of , 

Showeth, — [^Here state faUy the f cunts relied on, as, for instance^ 
— tha histoiy of the imention^-^ifficuUies contended agamtt — the 
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obtaining the patent — the filing of the specification — the importance 
and ittiUty of the invention — any efforts made for the purpose of 
getting it adopted — the patentee's expenditure — any infringements — 
any successful legal proceedings against pirates — the patentees losses 
or annoyances thereby — thc^ the patentee lias not received any 
adequate, reward^ and how — that patentee has been always ready 
to grant licenses — that the petitioner has caused to be published the 
advertisements required by the statute, <&c,'] 

Your petitioner therefore humbly prays, that your Majesty will 
be graciously pleased to refer the matter of lus petition to the 
Judicial Committee of your Majesty's most honourable Privy 
Council, to consider and report to your Majesty thereon ; and 
tiiat your petitioner may be neard before such Committee by his 
counsel, agents, and witnesses ; and that your Majesty will be gra- 
ciously pleased to grant new letters patent for a term of 
years from and after the expiration of the term of years 
granted by the said letters patent so granted to your peti- 
tioner as aforesaid, or for such other term as to your Majesty 
shall seem fit, according to the statutes in such case made and 
provided. 

And your petitioner will ever most humbly pray. 

(Signed) 



28.— NOTICE OF OBJECTIONS TO PROLONGATION. 

In the Privy Council. 

In the matter of the petition of , 

of , in the county of , 

mechanic, for the prolongation of the sole privilege of using, 
exercising, and vending an invention of , 

granted to him by letters patent, &c. 

Notice is hereby given of the several grounds of objection of 

, of , to the 

granting of the prayer of the said petition, that is to say, 

• 
Dated this day of , i^ the year 

of our Lord 185 

(Signed) 
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ASSIGNMENTS AND LICENSES. 



29.-.AGREEMENT FOR PURCHASE OF A SHARE OF 
AN INVENTION, AND OF THE PATENT TO BE 
OBTAINED FOR THE SAME. 

Memorandum of agreement indented, made, and entered into 
this 26th day of December, 1831, between -, 

of , in the county of , 

of the one part, and , of , 

in the county of , of the other part. 

Whereas the said hath recently 

invented and discovered certain improvements in 

, never before known or used in this 
kingdom. 

And whereas the said intends forth- 

with to apply for her Majesty's royal letters patent for her special 
license ana authority for him, the said , 

his executors, administrators, and assigns, to make, use, exercise, 
and vend his said invention for his and their sole use and benefit 
during the term of fourteen years. 

And whereas the said hath 

contracted with the said , for the 

purchase of one-fifth share of and in the said invention, and the 
benefits thereof, and of the said letters patent, and all improve- 
ments thereof applicable thereto, and all future letters patent, in 
respect thereof, and advantages arising therefrom, at the sum of 
, to be paid as hereinafter mentioned. 

Now these presents witness that the said 
agrees to sell, and the said to 

purchase, one part or share of and in the said invention of and 
m the said letters patent, and also of and in all improvements 
whatsoever which tne said shall or 

may hereafter make or discover in the said invention, and of and 
in all future letters patent ^if any) which he the said 

snail or may obtain for or in respect of 
such improvements, and of and in all rights, profits, or advan- 
tages whatsoever incident to the said letters patent, whether the 
same shall arise from making or manufacturing the said improved 

, or by the vending or sale thereof, 
or of any part thereof, or from the granting or sale of any license 
or licenses for the using or manufacturing thereof, or of any part 
thereof, or from the working thereof, or by any other means 
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howsoever ; the same to be held bjr the said 

, together with all powers and remedies for 
recovering the moneys to arise as aforesaid for all the term for 
which the said letters patent shall be granted, and for such 
renewed term or terms as may hereafter be granted therein. 

And it is hereby agreed, that the said 
shall, and within days next after the date 

of these presents, apply and petition for the said letters patent^ and 
shall and will follow up such petition by all proceedings and 
means necessary and usual in such cases, so that the said letters 
patent may be obtained, and the specification duly enrolled as 
soon as circumstances will permit ; the same letters patent to be 
at the costs and expenses in all things of the said 

And that the said ' shall and will, 

within days after the said letters patent, or 

any future letters patent shall be granted, or at any time or times 
thereafter, if so required by the said , 

and at his expense, by such good and sufficient conveyances and 
assurances in the law as the said 

or his counsel shall adnse and require, assign and make over the 
said part or share as aforesaid unto the said 

, his executors, administrators, or 
assigns ; and shall and will, in such assignment or assurance, enter 
into all usual covenants for the quiet possession or enjoyment 
and further assurance of the said share ; and also into a covenant 
not to do, or assent to, or cause to be done, any act, deed, matter, 
or thing whatsoever, whereby, or in consequence of which, the 
said letters patent shall or may be forfeited or invalidated, or the 
right of the said to his share 

thereof be affected or incumbered ; and also that the business of 
the said letters patent shall be managed and conducted by the said 

, and that he imall keep 
regular accounts of the same, and that such accounts shall be at 
all times open to the examination and inspection of the said 

, and that he shall have 
full power to make copies of, or extracts &om the same ; and that 
the said shall pay the 

said sum of £ in manner hereinafter mentioned, viz., 

; and that 
the sum of £ shall be applied by the said 

in payment of the fees 
and expenses incident to obtaining the said letters patent. 

And it is hereby further agreed, that in case the said 

shall hereafter obtain letters patent 
for , then that he will, if and when 

thereunto requested by the said , 

and in consideration of the further sum of £ , to be 
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paid to him by the said , assign 

to the said one part 

or share of such last-mentioned letters patent, and of all benefit 
and advantage arising therefrom. 

And it is lastly agreed, that if the said 
shall hereafter be inclined to sell and dispose of any further share 
or shares of the said letters patent or either of them, that he will 
in the first instance offer the same to the said 

; and the said 
agrees that he will not in any instance whatever sell and dispose 
thereof, or offer to sell and dispose thereof, to a third person, before 
the said shall have refused to 

purchase the same. 

For a form of agreement between a person residing here and a 
foreigner for obtaining letters patent in the name of such person 
or trustee, with power to the trustee to grant licenses, see 3 Mar- 
tin's Conveyancmg, by Davidson, 182. 

Covenant to obtain and assign letters patent, 9 Jarman, by 
Sweet, 660. 

Assignment of letters patent, 9 Jarman, by Sweet, 664 ; 
3 Martin's Conveyancing, by Davidson, 361. 

As to covenants when the vendor retains some interest in the 
patent, ib, 364. 

Assignment of shares in a patent, Crabb's Conveyancing, by 
Christie, 279. 



30.— LICENSES. 

A bare license under the patentee's hand and seal, not being by- 
deed, see Chanter v. Johnson, 14 M. & W. 408. 

A license by deed-poll to use an invention, to cease on the 

death of the licensee, or on alienation, 7 Jarman, by Sweet, 58d* 

License within a certain district, with covenants, t6. 590. 

License, with powers of distress and special restrictions on 
alienation, ib, 605, 



2sr, 



RULES. 



FIRST AND SECOND SET OF RULES AND 

REGULATIONS, 

Under the Patent Law Amendment Act, 1852, for the passing qf 

Letters Patent for Inventions. 



FIRST SET OF RULES AND REGULATIONS 

Under the Act 15 & 16 Vict. cap. 88, for the passing of letters 

patent for inyentions. 

By the Right Honourable Edward Burtenshaw Lord St. 
Leonards, Lord High Chancellor of Great Britain ; the Right 
Honourable Sir John Romilly, Master of the Rolls ; Sir 
Frederick Thesiger, her Majesty's Attorney-General ; and 
Sir Fitzroy Kelly, her Majesty's Solicitor-General ; being 
four of the Commissioners of f'atents for Inventions under 
the said Act. 

Whereas a commodious office is forthwith intended to be pro- 
vided by the Crown as the Great Seal Patent Office ; and the 
Commissioners of her Majesty's Treasury have, under the 
powers of the said Act, appointed such office as the office also 
for the pui'poses of the said Act. 

1. All petitions for the grant of letters patent, and all decla- 
rations and provisional specifications, shall be left at the said 
Commissioners' office, and shall be respectively written upon 
sheets of paper of twelve inches in length b^ eight inches and a 
half in breadth, leaving a margin of one inch and a half on 
each side of each page, in order that they may be bound in 
the books to be kept in the said office. 
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2. The drawings accompanying provisional specifications 
shall be made upon a sheet or sheets of parchment, paper, or 
cloth, each of the size of twelve inches in length by eight 
inches and a half in breadth, or of the size of twelve inches in 
breadth by seventeen inches in length, leaving a margin of 
one inch on every side of each sheet. 

3. Every provisional protection of an invention allowed by 
the law officer shall be forthwith advertised in the London 
Gazette^ and the advertisement shall set forth the name and 
address of the petitioner, the title of his invention, and the 
date of the application. 

4. Every invention protected by reason of the deposit of a 
complete specification, shall be forthwith advertised in the 
LofMon Gazette, and the advertisement shall set forth the name 
and address of the petitioner, the title of the invention, the 
date of the application, and that a complete specification has 
been deposited. 

5. Where a petitioner applying for letters patent after pro- 
visional protection, or after deposit of a complete specification, 
shall give notice in writing at the office of the Commissioners 
of his intention to proceed with his application for letters 
patent, the same shall fortliwith be advertised in the London 
Gazette, and the advertisement shall set forth the name and 
address of the petitioner and the title of his invention ; and 
that any persons having an interest in opposing such appli- 
cation, are to be at liberty to leave particulars in writing of 
their objections to the said application at the office of the 
Commissioners, within twenty-one days after the date of the 
Gazette in which such notice is issued. 

6. The Lord Chancellor having appointed the Great Seal 
Patent Office to be the office of the Court of Chancery for the 
filing of specifications, the said Great Seal Patent Office and the 
office of the Commissioners shall be combined ; and the clerk 
of the patents for the time being shall be the clerk of the Com- 
missioners for the purposes of the Act. 

7. The office shall be open to the public every day, Christmas- 
day and Good Friday excepted, from ten to four o'clock. 

8. The charge for office or other copies of documents in the 
office of the Commissioners, shall be at the rate of twopence for 
every ninety words.(o) 

(Signed) St. Leonards, C. 

John Romillt, M. R. 
Fred. Thesiger, A.G. 
FiTZROY Kelly, S. G. 
Dated the 1st October, 1852. 

(a) See stat. 16 Vict. cap. , schedule. 
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FEES. 

By the Right Honourable Edward Burtenshaw Lord St. 
Leonards, Lord High Chancellor of Great Britain ; and the 
Right Honourable Sir John Romilly, Master of the Rolls. 

Ordered, that there shall be paid to the law officers and to 
their clerks the following fees : — 

By the person opposing a grant of letters patent. 

£. 8* d» 

To the law officer 2 12 6 

To his clerk 12 6 

To his clerk for summons 5 

By the petitioner on the hearing of the case of opposition. 

£• s, d. 

To the law officer 2 12 6 

To his clerk 12 6 

To his clerk for summons 5 

By the petitioner for the hearing, previous to the fiat of the law 
officer allowing a disclaimer or memorandum of alteration in 
letters patent and specification. 

£• 8, d. 

To the law officer 2 12 6 

To his clerk 12 6 

By the person opposing the allowance of such disclaimer or 
memorandum oi alteration, on the hearing of the case of 
opposition. 

£• 8, d. 

To the law officer 2 12 6 

To his clerk .'.. 12 6 

By the petitioner for the fiat of the law officer allowing a dis- 
claimer or memorandum of alteration in letters patent and 
specification. 

£, 8, d. 

To the law officer 3 3 

To his clerk 12 6 

(Signed) St. Lbonards, C. 

John Romillt, M.R. 

Dated the 1st October, 1852. 
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ORDER. 



Ordered by the Right Honourable Edward Bnrienshaw 
Lord Si Leonards, Lord High Chancellor of Great Britain. 

1. All specifications in pursuance of the conditions of letters 
patent, and all complete specifications accompanying petitions 
and declarations before grant of letters patent, shall be filed in 
tiie Great Seal Patent Office. 

2. All specifications in pursuance of the conditions of letters 
patent, and all complete specifications accompanying petitions 
lor the grant of letters patent, shall be respectiyelv written book- 
wise upon a sheet or sheets of parchment, each of the size of 
twenty-one inches and a half in length by fourteen inches and 
three-fourths of an inch in breadth ; the same may be written 
upon both sides of the sheet, but a margin must be left of one 
inch and a half on every side of each sheet. 

3. The drawings accompanying such specifications shall be 
made upon a sheet or sheets of parchment, each of the size of 
twenty-one inches and a half in length by fourteen inches and 
three-fourths of an inch in breadth, or upon a sheet or sheets of 
parchment, each of the size of twenty-one inches and a half in 
breadth by twenty-nine inches and a half in length, leaving a 
margin of one inch and a half on every side of each sheet. 

4. The charge for office or other copies of documents in the 
Great Seal Patent Office shall be at the rate of twopence for 
every ninety words.(i) 

(Signed) St. Leonards, C. 
Dated the 1st October, 1862. 



Note. — It is recommended to applicants and patentees to 
make their elevation drawings according to the scale of one inch 
to a foot. 



{b) See Stat. 16 Vict. cap. , schedale. 
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SECOND SET OF REGULATIONS 

Under the Act 15 & 16 Vict. cap. 83, for the passing of letters 

patent for inventions. 

By the Right Honourable Edward Burtenshaw Lord St. 
Leonards, Lord High Chancellor of Great Britain; the 
Right Honourable Sir John RomiUy, Master of the Rolls : 
Sir Frederick Thesiger, her Majesty's Attorney-General ; and 
Sir Fitzroy Kelly, her Majesty's Solicitor-General ; being 
four of the Commissioners of Patents for Inventions under 
the said Act. 

1. The office of the Director of Chancery in Scotland, being 
the office appointed by the Act for the recording of transcripts of 
letters patent, shall oe the office of the Commissioners in Edin- 
burgh for the filing of copies of specifications, disclaimers, memo- 
randa of alterations, provisional specifications, and certified 
duplicates of the register of proprietors. 

2. All such transcripts, copies, and certified duplicates, shall 
be bound in books, and properly indexed ; and shall be open to 
the inspection of the public at the said office, every day from ten 
to three o'clock. 

3. The charge for office copies of such transcripts, copies, and 
certified duplicates, recorded and filed in the said office, shall be 
at the rate of twopence for every ninety words. 

4. The Enrolment Office of the Court of Chancery in Dublin, 
being the office appointed by the Act for the enrolment of tran- 
scripts of letters patent, shall be the office of the Commissioners 
in Dublin for the filing of copies of specifications, disclaimers, 
memoranda of alterations, provisional specifications, and certified 
duplicates of the register of proprietors. 

5. All such transcripts, copies, and certified duplicates, shall 
be bound in books, and properly indexed, and shall be open to 
the inspection of the public at the said Enrolment Office every 
day, Christmas-day and Good Friday excepted, from ten to three 
o'clock. 

6. The charge for office copies of such transcripts, copies, and 
certified duplicates, enrolled and filed as aforesaid, shall be at 
the rate of twopence for every ninety words. 

7. No warrant is to be granted for the sealing of any letters 
patent which contain two or more distinct substantive 
inventions. 
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8. A provision is to be inserted in all letters patent in respect 
whereof a provisional, and not a complete specification, shall be 
left, on the application for the same, requiring the specification to 
be filed within six months from the date of the application. 

9. No amendment or alteration, at the instance of the appli- 
cant, will be allowed in a provisional specification after the same 
has been recorded, except for the correction of clerical errors or 
of omissions m&de per incuriam, 

10. The provisional specification must state distinctly and 
intelligibly the whole nature of the invention, so that the law 
officer may be apprized of the improvement, and of the means by 
which it is to be carried into effect. 

(Signed) St. Leonards, C. 

John Romilly, M. R. 
Fred. Thesioer, A. G. 
FiTZROY Kelly, S. G. 

Dated the 15th October, 1852. 



ORDER. 



Ordered by the Right Honourable Edward Burtenshaw 
Lord St. Leonards, Lord High Chancellor of Great Britain. 

Every application to the Lord Chancellor against or in relation 
to the sealmg of letters patent shall be by notice, and such 
notice shall be left at the Commissioners' office, and shall contain 
particulars in writing of the objections to the sealing of such 
letters patent. 

(Signed) St. Leonabds^ C. 

Dated the 15th October, 1852. 
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RULES OF PRACTICE BEFORE THE ATTORNEY AND 

SOLICITOR-GENERA L, 

Respecting Disclaimers and Memorandums of Alteration, 

The following rules of practice before the Attorney and Soli- 
citor-General, upon petitions for leave to enter disclaimers and 
memorandums of alteration, were made shortly after the passing 
of stat. 5 & 6 Wm. 4, cap. 08, 

Until further directions are given, the following is to be the 
mode of proceeding by a party in order to obtain leave to enter a 
disclaimer or alteration of any part, either of the title of his 
invention or of the specification, pursuant to stat. 5 & 6 Wm. 4, 
cap. 83, s. 1 : — 

1. The person applying must present a petition to the Attomey- 
Greneral or Solicitor-6eneral, stating what the proposed disclaimer 
or alteration is, when a time will be appointed for hearing the 
applicant. The petition is in general to be accompanied by a 
copy of the original specification, and of the proposed disclaimer 
or alteration. 

2. If on the hearing the Attorney or Solicitor-Greneral should 
think fit to disallow the proposed alteration or disclaimer, no 
further proceeding is necessary. If he should think fit to allow 
it without any advertisement, then, on being applied to for the 
purpose, he will put his signature to the fiat authorizing the 
clerK of the patents to make the required enrolment. 

3. If it appears to the Attorney or Solicitor-General that any 
advertisement or advertisements ought to be inserted, then he will 
give such directions as he may think fit relative thereto, and will 
nx any time, not sooner than ten days from the first publication 
of any such advertisement^ for resuming the consideration of the 
matter. 

4. Caveats may be lodged at any time before the actual issuing 
of the fiat ; and any party lodging a caveat is to have seven days^ 
notice of the next meeting. 

5. The fiat must be written or engrossed on the same parch- 
ment with the disclaimer or alteration at the foot thereof. 
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RULES TO BE OBSERVED IN PROCEEDINGS BEFORE 
THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL^ 

Under the Act 5 & 6 Wm. 4, cap. 88, intituled, ^ An Act to 
amend the Law touching Letters Patent for Inventions." 

1. A party intending to apply by petition under section 2 of 
the said Act, shall give public notice, by advertising in the 
London Gazette three times, and in three London newspapers, and 
three times in some county paper published in the town where, 
or near to which, he carries on any manufacture of anything 
made according to his specification, or near to or in wmch he 
resides, in case he carries on no such manufacture, or published 
in the county where he carries on such manufacture, or where he 
lives, in case there shall not be any paper published in such town, 
that he intends to petition his Majesty under the said section, 
and shall in such advertisements state tne object of such petition, 
and give notice of the day on which he intends to apply for a 
time to be fixed for hearing the matter of his petition ( wnich day 
shall not be less than four weeks from the date of the publication 
of the last of the advertisements to be inserted in the L<md(m 
Gazette)y and that on or before such day notice must be given of 
any opposition intended to be made to the petition; and any 
person mtending to oppose the said application, shall lodge notice 
to that effect at the Council Office on or before such day so named 
in the said advertisements, and having lodged such notice, shall 
be entitled to have from the petitioner four weeks' notice of the 
time appointed for the hearing. 

2. A party intending to apply by petition under section 4 of 
the said Act, shall, in the advertisements directed to be published 
by the said section, give notice of the day on which he intends to 
apply for a time to be fixed for hearing the matter of his petition 
(which day shall not be less than four weeks from the date of the 
publication of the last of the advertisements to be inserted in 
the London Gazette^ and that on or before such day caveats must 
be entered ; and any person intending to enter a caveat shall 
enter the same at the Council Office on or before such day so 
named in the said advertisements ; and having entered such 
caveat, shall be entitled to have from the petitioner four weeks* 
notice of the time appointed for the hearing. 

3. Petitions under sections 2 and 4 of the said Act must be 
presented within one week from the insertion of the last of the 
advertisements required to be published in the London Gazette, 

4. All petitions must be accompanied with affidavits of adver- 
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tisements having been inserted according to the provisions of 
section 4 of the said Act, and the 1st and 2nd of these rules, and 
the matters in such affidavits may be disputed by the parties 
opposing, upon the hearing of the petitions. 

5. All persons entering caveats under section 4 of the said Act, 
and all parties to any former suit or action touching letters 
patent in respect of which petition shall have been presented 
under section 2 of the said Act, and all persons lodging notices 
of opposition under the first of these rules, shall respectively be 
entitled to be served with copies of petitions presented under the 
said sections, and no application to fix a time for hearing shall be 
made without affidavit of such service. 

6. All parties served with petitions shall lodge at the Council 
Office, within a fortnight after such service, notice of the grounds 
of their objections to the granting of the prayers of such 
petitions. 

7. Parties may have copies of all papers lodged in respect of 
any application under the said Act, at their own expense. 

8. The Master of the High Court of Chancery, or other officer 
to whom it may be referred to tax the costs incurred in the 
matter of any petition presented under the said Act, shall allow 
or disallow, in nis discretion, all payments made to persons of 
science or skill examined as witnesses to matters of opinion 
chiefly. 

Council Office, Whitehall, Nov. 18, 1835. 



SUBSEQUENTLY THE FOLLOWING RULES WERE ADDED. 

A party applying for an extension of a patent under section 4 
of the said Act, must lodge at the Council Office four printed or 
written copies of his specification, for the use of the Judicial 
Committee. If such specification' shall have been printed in 
some publication, lodging four copies of the publication containing 
the same will be sufficient. 

In the event also of the applicant's specification not having 
been published as aforesaid, and if the expense of making four 
copies of any drawing therein contained or referred to would be 
considerable, the lodgment of one copy only of such drawing 
will be deemed sufficient. 

All copies mentioned in this rule must be lodged not less than 
one week before the day fixed for hearing the application. 

R 2 
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The Judicial Committee will hear Uie Attorney-General or 
other counsel on behalf of the Crown against granting any 
application made under either the second or the fourth section of 
the said Act, in case it shall be thought fit to oppose the same on 
such behalf. 

Council Office, Whitehall, Dec. 21, 1835. 
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TABLES OF FEES. 



At the Rolls Chapel Office. 

£. s. d. 

For a search and inspection 10 

For a copy of a patent or specification, besides drawing 

and stamps, per folio 6 

For authenticating any copy, per folio 6 

At the Enrolment Office, 

For enrolling specifications, disclaimers, and memo- 
randums of alteration, for every skin of the enrol- 
ment containing about nine folios, and for any portion 

of a skin more than half a skin 10 6 

And for any portion of a skin not more than half a skin 5 3 

For a search and inspection 010 

For an office copy of a patent or specification (besides 
the stamps, 2a, per sheet for the paper, 2^. for the 
certificate, and 1*. the search), per folio of 90 words 8 

At the Patent Office. 

For filing disclaimers and memorandums of alteration 
in respect of patents before the Patent Law Amend- 
ment Act ... ... ... ... ... ...0 10 

For entering, per folio of 90 words 10 

If the length does not exceed twenty-seven folios, the 

XCv aD ••• ••• ••• ••• ••• ••• ••• V V V 

Fees to be taken hy the Clerk of the Petty Bag, 

For sealing every original writ of scire facias to revoke 

letters patent or commission on petition of right ... 5 
For sealing every alias or testatum scire facias 2 10 
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For examining and filing every bond of indemnity 

against costs and affidavits 

Entering appearance for ever^ defendant 

For entering every rule requiring entry only ... 

For drawing up and entering every other rule 

For drawing up and entering a special order ... 

For signing every judgment or entry of nolle prosequi 

For filing a record of issue on a scire fimcLS to revoke 

letters patent, and sealing the transcript 

For drawing and entering an order to vacate letters 

L/Oil/\7Uw ••• ••• ••• ••• ••• ••• ••• 

For filing order for delivery out of bond 

For swearing every deponent to an affidavit 

For every exhibit thereto 

For taxing a bill of costs for every side 

For filing every affidavit 

For office copy of affidavit, per folio 

For preparing, ingrossing, and perfecting the exempli- 
fication of an^ record, 'if one skin only 

For every additional skin 

For every search for a precipe or writ filed 

For searching the calendar for every year 

For inspection of any record besides tne search 

For office copy of any record, per folio 

For certificate of examination under the offioei^s hand 
and the office seal 

For the re-examination of the copy of any record, if 

OXXwX L ••• ••• ••• ••• ••• ••• ••• 

If long, per folio ... 



£• 8, d. 
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Fees payable to the AUom^-General or Solidtor-General in cases 
of disclaimers and memorandums of alteration of patents before 
the Patent Law Amendment Act, 1852. 



£. s. d. 



For appointment and summons for hearing 

For hearing a party, or counsel in support of a petition 3 

J. or a u&b ... ... ... ... .•* ... ... 4 

For entering a caveat at the chambers of each officer... 

For hearing opposition 3 



For fees on opposition to the grant of letters patent and in 
respect of disclaimers, payable to law officers since the passing 
of the Patent Law Amendment Act, see page 237. 



5 





5 





4 





5 





5 
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STAMP DUTIES. 



Stamp-Duties to be padd pursuant to Stat, 16 Vi<^, cap, 5. 



On petition for grant of letters patent 

On certificate of record of notice to proceed 

On warrant of law officer for letters patent 

On the sealing of letters patent 

On specification ... 

On the letters patent, or a duplicate thereof, before 

the expiration of the third year ... - 

On the letters patent, or a duplicate thereof, before 

the expiration of the seventh year 

On certincate of record of notice of objections 

On certificate of every search and inspection 

On certificate of entry of assignment or license 

On certificate of assignment or license 

On application for disclaimer 

On caveat against disclaimer 

On office copies of documents, for every ninety words 



£. 


s. 


d. 


5 








5 








5 








5 








5 








60 








100 








2 











1 








5 








5 





5 








2 














2 
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TABLE OF STATUTES. 



' 21 Jac. ly cap. 8. ''An Act concerning Monopolies and Dis- 
pensations with penal Laws and the Forfeitures thereof." 

5 & 6 Wm. 4, cap. 83. '' An Act to amend the Law touching 
Letters Patent for Inventions." 

Part of section 4, as to prosecution with effect within the term, 
repealed by 2 & 8 Vict. cap. 67, s. 1. Section 3, as to treble 
costs, repealed. Full costs, 5 & 6 Vict. cap. 97* 

2 & 3 Vict. cap. 67* *^ An Act to amend an Act of the fifth 
and sixth years of the reign of his late Majesty King William 
the Fourth, intituled 'An Act to amend the Law touching 
Letters Patent for Inventions.' " 

7 & 8 Vict. cap. 69. " An Act for amending an Act passed in 
the fourth year of the reign of his late Majesty, intituled * An 
Act for the better administration of justice in his Majesty's Privy 
Council, and to extend its jurisdiction and powers.' 

16 & 16 Vict. cap. 83. " An Act for amending the Law for 
granting Patents for Inventions." 

Sections 17, 44, 45, 46, and 53, and so much of the schedule as 
relates to fees and stamp-duties, repealed by 16 Vict. cap. 5. 

16 Vict. cap. 5. "An Act to substitute stamp-duties for fees 
on passing letters patent for inventions, and to provide for the 
purchase for the public use of certain indexes of specifications." 
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STATUTES RELATING TO LETTERS PATENT 

BEFORE THE PASSING OF THE PATENT LAW 
AMENDMENT ACT, 1852. 

18 H. 6, cap. 1. '* An Act that letters patent shall hear the 
date of the king's warrant delivered into the Chancery." 

] 3 Eliz. cap. 6. '^ An Act that the exemplification or constat 
of letters patent shall he as good and availahle as the letters 
patent themselves." 

55 Geo. 3, cap. 184. Schedule, title, specification. 

5 & 6 Wm. 4, cap. 62, s. 11. Declaration substituted for oath 
on taking out a patent. 

I & 2 Vict. cap. 96, ss. 12 and 13. As to enrolments in the 
Rolls Chapel Office. 

II & 12 Vict. cap. 94, repealed and its provisions re-enacted 
by 12 & 13 Vict. cap. 109. See ss. 12, 13, 35, 18, 19. As to 
enrolment in the Enrolment Office, and evidence of enrolment 
in the Enrolment and Petty Bag Offices. 

14 & 15 Vict. cap. 82. "An Act to simplify the forms of 
appointments to certain offices, and the manner of passing grants 
under the great seal." 



TEMPORARY ACTS. 



14 Vict. cap. 8. "An Act to extend the provisions of the 
Designs Acts, and to ^ve protection from piracy to persons 
exhibiting new inventions in the Exhibition of the Works of 
Industry of all Nations, in 1851." 

15 Vict. cap. 6. " An Act for extending the term of the 
provisional registration of inventions under the Protection of 
Inventions Act, 1851." 



J: 

I: 






4. 



■a 

li:: 

t 



I 



I, 



hi 

i: 



INDEX. 



ABANDONMENT 

of invention will not enable a new inventor to patent it . . Page 26 

important, as showing that the invention was never perfected . . 27 

of invention mentioned in provisional specification . . . . 54 

of invention mentioned in deposit paper before the recent Act 54 

of proceeding taken on first provisional specification . . . . 54 

ABATEMENT. 

plea in scire facias . . * . . . . . . . . . . 197 

ACCOUNT, 

court of law empowered to order . . . . • • . . 159 

mode of taking, suggested . . . . • . . . . . 161 

damages where defendant has refused . . . . • . . . 161 

old practice in action of account when defendant refused to 

account .. .. .. .. .. .. .. .. 162 

in Court of Chancery . . . . . . . . . . . . 189 

after expiration of patent . . . . . » . . • • • • 189 

ACTION 

for damages . . . . . . . . . . • . . . 159 

nature of remedy . . . . . . . • • • . • . . 159 

jurisdiction of County Courts .. .. •> .. 160,177 

damages, mode of estimating . . . . . . . . . . 160 

profit made by pirate . . . . . . . . . . . . 160 

invasion of patentee's right . . ..... . . . . 160 

injury to the sale of licenses .. .. .. .. .. 160 

price at which licenses are granted . . . . . . . . 160 

profits made by reason of improvements . . . . . . 161 

where defendant refused to furnish account . . . . . . 161 

profits which defendant might have made . . . . . . 161 

which would have been made by the patentee but for the in- 
fringement .. .. .. .. .. .. .. 162 

acquiescence in infringement, how far a ground of mitigating. . 162 

parties to . . . . . . . . . . . . . . . . 162 

licensees and assignees 148 

pleadings. See Pleading, 

burden of proof 164 
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INDEX. 



ACTION— eofi/ifs««<f. 

as to granting new trials after verdict for plaintiff • • . . 176 

staying proceedings pending sci, fa, . . . . . . . . 176 

certificates for costs in . . . . . . . . . . . . 176 

certificate as to proof of particulars . . . . . . . . 177 

for deceit . . . . . . . . . . . . . . . . 192 

for penalties for using name of patentee. . . . . . . . 192 

ADDITION, 

patent may be liad for . . . . . . . . . . . . 19 

ADMINISTRATOR. See Bjeeeuior. 

ADVERTISEMENT 

substituted for cayeats 

of provisional protection . . 

of protection by deposit of complete specification 

of intention to proceed with patent 

in case of application for disclaimer 

on applying for confirmations' 

extension . . 
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AFFIDAVITS, 

forms of. See Appendix 

office copies of, in Great Seal Patent Office 

in moving for injunction . . 

in Petty Bag, before whom sworn 

AGREEMENT 

for sale of invention, form of .. 



223, 
190, 



ALIEN 

amy may take patent 
enemy, patent in trust for 

ALTERATION 

of provisional specification by applicant not allowed 
memorandum of. See Disclaimer 
may be entered by leave of law officer 

AMENDMENT 

of provisional specification 
at instance of law officer 

See Alteration^ memorandum of ; Disclaimer, 
of patent and specification at common law 
date of patent cannot be altered . . 
clerical errors in . . 
of enrolments 

AMERICA, 

who can obtain patent in . . 
within what time. . 



APPLICATION 

for patent, how made 
papers to be left at the office two clear days, that they may be 
examined and recorded 



51 

55 

55 

57 

101 

110 

115 

229 

62 

191 

210 

231 

44 
44 

52 
99 
99 

53 
53 

167 
107 
107 
107 

39 
39 

51 
52 
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APPLICATION— con/iVitted. 

to be referred to law officer . . . . . . • . . . 53 

notice to proceed . . . . .* . • . • • • . . . 57 

See Practice, Protection, Provinonal Specification, 

ASSIGNEE OF PATENT, 

power of, to disclaim . . . . . . . . • . . . 103 

may obtain grant of extension .. .. .. .. ..114 

of partial interest, whether he can sue . . . . . . . . 148 

ASSIGNMENT 

to more than twelve persons, lawful since 15 & 16 Vict. cap. 83 146 
history of restriction . . . . . . . . . . . . 146 

what assignments did not avoid patent 
may be by deed or will 



suggestions as to covenants 
perfected by entry in register 
evidence of 
reference to forms of 



146 

• . . . . . 146 

. . . . . . 146 
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ATTORNEY-GENERAL, 

powers of, in proceedings in scire facias . . . . 197 

rules of practice before. See Law Officer . . . . . . 241 

BANKRUPT, 

patent of, goes to assignees . . . . . . . . . . 145 

whether inventious provisionally protected would go to . . 145 

BILL in equity. See Chancery, 

BOND 

of indemnity against costs in sci, fa, . . . . . . . . 199 

how put in suit . . . . . . . . . . . . . , 199 

BOOK, 

publication in .. .. .. .. .. .. ..41 

CANCELLING 

complete specification deposited on application for patent 59, 61 

patent . . . . . . . . . . . . . . . . 209 

enrolment .. .. .. .. .. .. .. .. 209 

CAVEATS 

against patent abolished . . . . . . . . . . . . 51 

at Great Seal . . . . . . . . . . . . . . 62 

against disclaimer . . .. .. .. .. .. .. 100 

under Patent Law Amendment Act . . . . . . 101 

against extension of patent .. .. .. .. ..115 

against scire facias . . . . . . . . . . . . 198 

CERTIFICATE 

for costs . . . . . . . . . . . . . . . . 177 

that validity of patent came in question . . . . . . . . 178 

proof of 179 

of assignment 147 
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CERTIFICATE— cofi/Jntte(f. 

evidence of aBsignment . . . . . . . . . . . . 157 

of enrolment of specification . . . . . . . . • • 155 

of record of petition, declaration, &c . . 52, 55 

form 217 

of sufficiency of provisional specification . . . . . . 53 

form 218 

of allowance of amendment . . . . . . 54 

of notice to proceed . . . . . . . . . . . . 219 

CHANCELLOR, 

jurisdiction of, in relation to sealing patent . . • . 62 

CHANCERY, 

proceediugs in. See Injunction, 

bill need not set out specification . . . . 188 

demurrer to .. .. .. .. •• .. 189 

on hearing, cause must be ripe for adjudication. . . . 188 

when bill may be retained . . . . . . . . . . 189 

extent of remedy . . . . . . . . . . > . . . 189 

CHANGE 

in manufacture, when patentable. . . . . . • . . . 7 

CLAIM 

of patentee. . . . • . . . . • • • • • . . 79 

CLERKS OF PATENT OFFICE 50 

COLONIES, 

power of Crown to grant patents for . . . . . . 65 

no patents granted for, at present . . . . • . . . 66 

former practice . . . . . . . . . • > - . . 66 

grants by Colonial Legislatures . . . . . . > • . . 66 

COMMISSIONERS 

of patents .. .. .. .. .. •• •. .. 49 

their powers . . . . . . . . . . . . . . 49 

seal 49 

seal to be evidence . . . . . . . . . . . . 49 

to make rules for regulating the business of their office, &c. . . 50 

rules to be laid before Parliament . . . . . . . . 50 

to report annually. . . . . . . . . . . . . . 50 

to appoint clerks . . . . . . . . • • . . 50 

office of.. .. .. .. •• •• .. 50 

CONCURRENT APPLICATIONS 47 

CONDITIONS 

of letters patent before 16 Vict. cap. 5, how to be complied with 59 

CONFIRMATION 

of patent by her Majesty in Council^ in what cases . . . . 109 

statute relating to . . . . • . . . 109 

petition . . . . . * . • 109 
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CONFIRMATION— co»<m«ed. 

advertisements 

right of persons to oppose 

oppositions . . ... 

time of presenting petition 

affidavits 

service of petition . . 

notice of objections 

hearing coansel on behalf of Crown 

in what cases granted 

wUSvSj •• •• •• •• 

forms relating to . . 
by Act of Parliament 
effect of such confirmation 
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110 
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111 
111 
111 
112 
229 
112 
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CONSIDERATION 

for grant 

novelty . • . . . . . . 

utility 

invention of patentee 

CONSTAT 

of patent . . 

CONSTRUCTION 

of patent is for the Court 

rules of construction of the patent 

of the patent and specification . . 

to be construed together . . 

for the Court 

to be read candidly — words 

evidence to explain technical terms 

words inaccurately used . • 

of claim 

sufficient if reasonably certain 

evidence not admissible to explain 

CORRECTIONS 

not allowed in provisional specification, at the instance of 
applicant .. .• .. .. .. .. 

COSTS, 

certificates for, on trial of action. . . . . . . . . . 176 

of particulars, certified to have been proved. See Particulars 177 
where validity of patent has come in question in former suit . . 178 
how to be obtained . . . . . . . . . . . . 1 79 

certificates under 3 & 4 Vict. cap. 24, where verdict under forty 

shillings . . 
in cases of submission to injunction 
of interlocutory motion for injunction 
in 9ct. fa. See Sci» Fa. 
of hearing before law officer 
how obtained 
execution for 
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COSTS— con/tfit<e<f. 

of opposition at Great Seal . . . . . . • • . . $S 

mode of taxation of . . . . . . . . . . . . 6S 

of set. fa. where patent held good after entry of diadahner 

pending suit . . . . . . . . . • . . 10€ 

in case of unsuccessful application for confirmation • • . . 112 

taxation of, in scire facias . . . . . . . . . . 211 

COUNTY COURT, 

as to jurisdiction of, to try patent cauies . . . • 160, 177, b. 

COVENANTS. See Asrignmrnt, lAcente. 

CUSTODY 

of specifications, disclaimers, &c. . . . . . . . . 152 

DAMAGES. See Action. 

DATE 

of letters patent .. .. .. .. .. .. ..68 

before the recent Act . . . . . . . . . . . . 68 

in case of delay by caveat at Great Seal . . . . . . 68 

remedy for infringements before actual . . . . . . . . 67 

DEATH 

of applicant, effect of . . . . . . . . . . . , 67 

after obtaining patent . . . . . . . . . . . . 67 

DECLARATION 

to accompany petition .. .. .. .. .. ..50 

forms of . . . . . . . . . . . . • , . . 216 

DECEIT. 

action for using trader's name or mark . . . . . . . . 192 

injunction to restrain . . . . . . . . . . . . 192 

penalty for using name of patentee, or words, * * by letters potent " 192 

falsely pretending that an invention is patented. . . . . . 193 

DISCLAIMER 

should be entered where patentee intends to abandon an inven- 
tion mentioned in the provisional specification . . . . 54 

statute relating to . . . . . . . . . . . . 99 

to be deemed part of patent . . . . . . . . . . 99 

in case of patents before Patent Law Amendment Act, 1852, 

to be entered with clerk of patents . . . . . . . . 100 

before Jan. 1, 1849, to be enrolled with the specification . . 100 

since Jan. 1 , 1849, to be enrolled in the Enrolment Ofilce . . 100 
in case of patent under Patent Law Amendment Act, 1852, 

to be filed with the specification .. .. .. ..100 

leave of law officer. . . . . . . . . . . . . . 99 

advertisements . . . . 100, 101 

before Patent Law Amendment Act, 1852, 

caveat against . . . . . . . . . . . . , . |oo 

petition to law officer . . . . . . . . . . , . -iqI 

hearing, fiat . . . . . . . . . . 101 
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DISCLAIMER— con/fftife<f. 

under Patent Law Amendment Act, 1852, 

stamp on application for leave to disclaim . . . . . . 101 

caveat 101 

form of entering before Patent Law Amendment Act . . . . 101 

no appeal against allowance of . . . . . . . . . . 102 

mode of questioning validity of entry . . . . . . . . 102 

second disclaimer . . . . . . . . . . . . . . 102 

after verdict for Crown in sei.fa, . . . . . . . . 102 

construction of entry . . . . . . . . . . . . 102 

who can enter, original grantee . . . . . . . . . . 103 

Stat. 7 & 8 Vict. cap. 69, s. 5, no objection on the ground that 

party entering had no authority . . . . . . . . 103 

assignee .. .. .. .. .. .. .. .. 103 

Stat. 15 & 16 Vict. cap. 83, s. 39 104 

Effect of. 

becomes part of specification . . . . . . . . . . 104 

not receivable in evidence in actions pending at time of entry . . 104 

except in «ct. /a. .. .. .. .. .. .. .. 104 

validates patent as from time of original grant, semb, . . 104, 105 

will not make party liable for infringements before entry . . 104 
entry of, does not necessarily admit that patent was bad before 

entry .. •» .. .. .. .. .. .. xU4 

as to disclaimers entered since 15 & 16 Vict. cap. 83, no action 

lies for infringements before disclaimer . . . . . . 106 

entry of, need not be replied in pleading . . . . . . 106 

costs in case of sci. fa. where patent good after entry of, pending 

BtUb •• •• •• •• •• •• •• •• XvO 

forms relating to • . . . . . . . . . . • . . 226 

DOCKET-BOOK .. : 154 

DOUBLE USE .. .. 10,13 

DRAWINGS 

to accompany provisional specification, form of. . . . . . 52 

to accompanying deposit of complete specification . . . . 56 

extra copy of . . . . . . . . . . . . . . 56 

scale recommended . . . . . . . . . . . . 56 

filed with specification — form of 97 

may be a sufficient specification . . . . . . . . 77 

EAST INDIES, 

no protection of patent property in . . 66 

ENROLMENT 

of grant necessary at common law . . . . . . . . 3 

not necessary in case of patents under the new Act . . 4 

of specification under old law 96, 98 

of disclaimer. See Disclaimer. 
evidence of. See Evidence, 

EQUITY. See Chancery. 
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ERROR, 

writof, infct.ya. .. •• .. •• •• .. 210 

ESTOPPEL 

by enjoyment under license .. ..ISO 

not by mere recital in grant of lioenie . . • . . • • • 151 

EVIDENCE OF PATENT. 

copies of provisional and other specifications, diidaiiiiersy &e. to 

be open for inspection at the office of the Comminioiien . • 152 

copies to be printed, published, and sold • . . . ..155 

office copies, cost of . . . . . . 154 

existing mode of reference to patents . . . . '> . . . . 154 

register of patents • • . . 154 

of what it will be evidence . . . . 155 

extracts firom it . . . . . . . . • . . . • . 155 

Eroof of patent .. .. .. .. .. .. ..155 

1 case of loss of original letters patent . . . • . • 155 

proof of enrolment <rf specification in the Petty Bag .. ..155 

of contents of such specification . . . • . • . . 156 

in Enrolment Office .. ..156 

of contents .. .. .. .. •• •• ..156 

in Rolls Chapel Office •• .. 156 

after removal to office for filing specificationa in Chancerj . , 156 

of entry of disclaimer with clerk of pateati •• . . . • 156 

of assignments, register ef proprietors • . . • . . 157 

copies of entries in, to be evidence . . . . . • . . 157 

whether production of conveyance sufficient evidence . . . . 157 
of infringement. See It^ngement. 
under various pleas. See Pleiu, 
in set. fa. See Sci, Fa» 

of utility . . . , ^ . . . . 25 

of first invention .. .. .. .. .. ..89 

EXCLUSIVE PRIVILEGE, 

when justifiable .. .. .. .. .. .. .. 3 

EXECUTOR, 

grant of patent to . . . . . . . . . • • . 67 

cannot comply with condition in patent of testator . . . . 67 

patent goes to . . . . . . . . . . . . • • 145 

EXEMPLIFICATION OF PATENT . . . . . . 68, 155 

EXPERIMENTS 

abandoned will not affect right of subsequent inventor . • 27, 29 

EXTENSION OF PATENTS, 

in what case for seven years, statute . . . . . . • . US 

where seven years insufficient to remunerate inventor, statute • • 113 

new letters patent, how to be made . . . . . . . , 114 

may be granted to assignee . . . . . . . . . . 114 

Stat. 7 & 8 Vict. cap. 69, s. 4 114 

equitable assignee may be petitioner •« 114 
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EXTENSION OF PATENTS— con/miwrf. 

Mode of pbocebdino to obtain. 

adyertisements 115 

petition 115 

cayeats 115 

notice to persons entering cayeats 115 

hearing by counsel and witnesses . . . . . . . . 115 

adyertisements, where to be inserted .. .. .. - .. 115 

mle as to form of, &c. . . 115 

mode and time of entering cayeats .. .. .. .. 116 

time for prosecuting petition 116 

prosecatiDg with effect .. .. .. .. .. .. 117 

time and manner of presenting petition . . 117 

affidavits .. .. 117 

lodging copies of specification .. .. .. .. ..117 

service on cayeators .. 117 

mode of lodging notices of objection .. 118 

Questions considered bt the Judicial Committee .. 118 

validity of the patent .. .. .. .. .. .. 118 

iogenoity and merit of the inventor . , . . , . . . 118 

amount of step in advance .. .. .. .. .. 119 

benefit to the public .. .. .. .. .. .. 119 

activity of patentee in bringing forward invention . . . . 120 

explanation must be given if invention not brought into use . . 120 

where no expectation of benefit to patentee firom extension . . 121 

patentee not duly rewarded . . . . . . . . . . 121 

mode of estimating profits . . . . . . . . 121 

evidence of loss . . . . . . . . . . . . . . 122 

annoyance to patentee by litigation . . . . . . . . 122 

acquiescence in infringements .. .. .. ». 122 

apprentices of patentee may oppose . . . . . . . . 122 

conditions may be annexed to . . . . • . . . . . 123 

what conditions . . . . . . . . . . . . . . 123 

new letters patent, how to be made out . . . • . . ... 126 

practice on hearing before Judicial Committee of Privy Council. 

See Privy Council. 

forms relating te> ».. .. 228 

FALSE RECITAL .. .. 5 

FEES, tables of .. .. 245,2^6,237 

MRST INVENTOR .. .. 40 

who is .. .. .. .. .. ... .. ..44 

importer .. .. .. .. .. .. .. .. 45^ 

communication Itom abroad 45/ 

acquisition of knowledge in this country 45 

communication from third person . . . . . . . . 46 

he is the first inventor who first makes the imrention capable of 

useful application . . . . . . . . . . . . 46 

suggestions of workmen •. .. 47 

S 2 
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FIRST INVEKFOR— continued. 

the patent, eridence of priority in case of inyeation by master 

and man .. .. .. .. .. .. ..47 

in case of rival inventors • . . . • . . . • • 47 

title of, not affected by prior discovery undisclosed • . • • 48 

nor by protection obtained by fraud . . . . . . . . 59 

nor by prior foreign invention. See Publicaiion . . • . 37 

FOREIGN PATENT, 

limited patent for invention protected by . . . . . • 38 

invention, subject of expired, not patentable . . . . . . 38 

evidence of . . . . . . . • 38 

FOREIGN USER 38 

FOREIGNER. See-4/t«i 44 

FORGOTTEN INVENTION. 

forgotten result . . • . . . . 42 

forgotten process .. ..42 

FORMS. 

applications for patents . . • . 215 

warrant for patent . . . . . . . . 221 

letters patent . . . . 221 

specification .. .. .. .. .. .. •• 225 

relating to disclaimers . . . . . . 226 

to prolongation and confirmation . . . . . . . . 228 

to assignments • . . . . . . . . . . . . . 231 

licenses .. ..234 

pleadings, scire facias. See references in the body of the work. 

FRANCE, 

who can obtain patents in. . . • . . . . . . . . 39 

how patents in, are avoided . . . . 39 

FRAUD, 

protection obtained by . . . . . . . . . , . . 59 

cancelling protection in case of . . . . . . . . • . 59 

FRAUDULENT USER of invention, effect of . . . . . . 33 

GOVERNMENT OFFICERS, 

liability for use of patented invention by . . . . . . 181 

GRANT 

at common law, by record . . ^ ^ 3 

under Great Seial .. .. .. .. .. .. ** 3 

when void .. .. .. .. .. ., \\ 5 

GRANTEE, 

who may be. See First Inventor . . . , . . . . 44 

GREAT SEAL, 

opposition at • • • • . . . . . . . . . . 61 

practice in case of . . . . . . . . . . . . ! ! 62 

notice of objections to be left in writing . . . , ! ! 62 
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GREAT SEAL— eon/tntte<f. 

caveat at . . . . . . . . . . . . . . . . 62 

Great Seal Patent Office, office of the Commissionera . . . . 50 

HEARING 

before law officer, practice 58 

costs of . . . . . . . . . . . . . . . . 59 

how obtained . . . . . . . . 60 

IDENTITY of two inventions .. 18,133 

IMPORTED INVENTION 37 

where not patented abroad, may be patented 37 

where patented abroad, the patent here will only last as long as 

the foreign patent . . . . . . . . • . . . 38 

not patentable if subject of expired foreign patent . . • . 38 

IMPORTER is an inventor 110 

IMPROVEMENT, 

of existing invention patentable 19 

patent most distinguish old from new . . . . . . . . 20 

INDEXES of specifications, &c. to be made 153 

INFRINGEMENT 

during provisional protection 54, 69 

during complete protection . . . . . . . . . . 55, 69 

before disclaimer .. .. .. 104 

before disclaimer since 15 & 16 Vict. cap. 83 . . , . • . 106 

What Acts amount to .. .. - 127 

making or working the inventions • . • • . . • • 128 

causing articles to be made by other persons . • . . . . I2fi 

selling in the way of trade . . 12^ 

what selling is forbidden .. .. 128 

exposing to sale 128 

making for experiment . . . . . . « . . « . . 129 

possession and use of patented article 129 

architect not liable for acts of contractor • . . . . • 130 

use in foreign vessel in English waters . . . . • . . . 130 

Stat. 15 & 16 Vict. cap. 83, s. 26 131 

French law as to innocent use or importation of invention . . 131 

American law . . . . . • . . . . . . . . 132 

What Resemblance constitutes an Intrinobmbnt .. 133 
difference in form, &c., where the inventions are virtually the 

same 133 

substance of invention to be looked at 133 

mechanical equivalents . . . . . . . . . . . . 134 

the test is, whether the same effect is produced by the same 

mode of operation 134 

by use of so much of combination as is material . • . • 135 

in what cases part of machine may be adopted • . . . . . 135 
where principle public, mechanical contrivances producing tiie 

same results, may not be equivalents . . . . . • • . 136 
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INFRINGEMENT— <^(m/tfl«M7. 

improTements will not enable infiringer to adopt paftontae'f 

inyention •• ..136 

may show that the inventions are different . . • • •• UC 

of patent for principle .. .. .. .. •• ..137 

absence of some parts of patentee's inyention • • . • • • 138 

by nse of one of several improvements. . . • • • • • 138 

of material part of thing patented . . . . • • • . 138 

chemical equivalents . . . . . . . . . • . • 138 

importance of slight circumstances in diemical oombiimtioiit % . 191 
by substitution of well-known chemical eqmvalent • • •• U9 

by use of substance not known to be an equivalent at tlie-di^ 

of the specification •• •• 140 

intention to infringe the patent not material . . . . • • 140 

by use of elements in place of composite substance . . . . 140 

by use of composite substance in place of its elements . • • • 141 

Heath y. Unwin . . . . . . . . . . . . . . 141 

by use of same substance produced in the course of the proeeM 
from its elements . . . . . . . . • . • . 143 

patent for combination of proportion! not iafiringed if propor- 
tions materially departed from. . . • • • • • • • 143 

mode of proving . . • . • • 143 

evidence under plea denying . . . . 143 

INJUNCTION. 

concurrent jurisdiction of courts of law and equity . • • • 181 

whether grantable against an officer of the Government actfa^ 

in the public service . . . • . • . • • • • • 181 

foreigners on board ships in British waters •• .. »• 182 

jurisdiction founded on legal rights . . . . • . . . 182 

duty of the Court to protect property pending litigatioii • • 182 

' some evidence of tide required. . . . • . • . . » 182 

"^ T where doubts as to validity of tide, no injunction till tlUe 

established .. .. •• «, 183 

if no serious doubt, injunction will be granted . . • • • • 183 

not absolutely incumbent on Court to refuse iigunctioii when 

there is a doubt « . . . . 183 

long and exclusive possession sufficient evidenee . . „• 18S 

what is sufficient possession . . • « . 184 

what period of enjoyment sufficient . . . . • • . . 184 

conduct of parties may induce the Court to assume validitj of 

patent as against them . . . . . . . • . . 184 

where conflicting evidence as to infringement, no injunction . . 185 
nor unless title of plaintiff as assignee is dear . • • . . . ■ 185 

effect of acquiescence .. .. .. .. •• «• 185 

delay in coming to the court ••185 

where irreparable injury would result from granting it. . . « 186 

balance of convenience to be considered . . . • . . 186 

pecuniary circumstances of the parties . . . • . • . « 186 

not granted without putting patentee to establish his right nt 

law 186 
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INJUNCTION— con<m«ed. 

condition, that patentee shall make compeiisation if injunction 

dissolved 187 

action must be promptly proceeded with . . . . . . 187 

moving to dissolve. . . . • . . . . . . . . . 187 

reviving after establishment of title at lair 187 

though bill of exceptions pending .. .. .. .. 187 

Court will exercise a discretion .. .. •• .. .. 188 

pendency of rule for new trial . . . . 188 

plaintiff must oome at earliest period to ask for . . . . 189 
may in some cases be granted at the hearing, though not asked 

for previously . . • . . . 189 

what will be restrahied 189 

submission to, costs .. •• .. 190 

affidavits in moving for • . 190 

costs on motion for 190 

moving for, in court of common law . . . . . . • • 190 

rule for 191 

affidavits 191 

INSPECTION, 

whenorderedbyoourt of equity 174 

how it operates .. .. .. .. 174 

may be ordered by court ci common law • 174 

when, and under what dicumstances • ..174 

forms of orders for 175 

mutual inspection by consent •• 175 

where process alleged by defendant to be secret • • . . 175 

order for defendant to inspect patentee's maimfiwtare, win not 

be made •• .. .. 176 

of provisional specification at office of CommiMionerB. See 

Evidence • •. •• 152 

INTENTION 

of infringer, not material to be considered 140 

INVENTION, 

property in •• 2 

amount of, to constitute a patentable snbject 14 

INVENTOR. See Fkni InvmUor. 

IRELAND, 

record of patent in 66 

proceeding to repeal patent in . . . • • . . • . . 195 

JUDGMENT 

infct.ya. .. •• •• .. .• •• •• .• 206 

JURISDICTION 

of County Court 160,177 

JURY, 

how summoned in sei, fa, . . 205 

special 205 
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LAW OFFICER, 

reference of prorirional spectfication to . . . . . . . . 53 

may allow or require tiie title or pro? iaiooal spedficftdon to be 
amended .. .. .. ..53 

second reference •• .. ..57 

hearing of objectioni to patent . . . . . . . . . . 58 

costs of hearing . . . . . . 59 

warrant of, for patent .. ,. ..61 

refosing warrant, no appeal from .. .. ..61 

reference to, on opposition at Great Seal. See Fkntfceit^s patent, 
19 Law Tunes, 237 7. 62 

LETTERS PATENT, nature of 1 

condition of payment of stamp-duties . . . . . . . . 64 

when to be prq^ared .. •• .. .. ..64 

to be for the united Kingdom, &c. . . . . . . . . 65 

Scotland 65 

record of transcript in .. ..65 

Ireland .. ..66 

record of transcript in . . . • 66 

colonies, no patents granted for at present . . . . . . 66 

how formerly granted for . . . • • . . . 66 

East Indies, no patents for . . . . • • . . . . 66 

to be sealed within three months after date of warrant • . 67 

to be granted during continuance of protection, unless ■*Mil8»ig 

delayed by caveat • . . . 67 

or within three months after death of applicant, to his ezeonton 67 
in lieu of others lost or destroyed . . • . . . . . €8 
in respect of application before recent Act . . . . . • 69 
for England, Ireland, or Scotland .. .. •• ••69 
form of 221 

LICENSEE, 

mere, cannot maintain action . . . . . . . . . • 148 

whether if license ezdusiye . . . . . . • . • « 148 

liable for royalties, though license not under seal . . • . 149 

right to Tend products beyond limits of license. • . • . • 151 

for England, Ireland, or Scotland •• 69 

formof 221 

LICENSE, 

seems to be a personal privilege . . . . 149 

effect of, not under seal . . . . . . . . - • ... 149 

need not be by deed . . . . . . . . . . • . 149 

suggestions as to provisions in . . . . 149 

estoppel by enjoyment under . . . . . . • • 150 

refusal to grant • . • . 123 

reference to forms of ••2M 

LOSS, 

new letters patent in case of . . 68 
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MANDAMUS 

to Lords of Admiralty to ascertain price of use of patented 
invention 18 

MANUFACTURE, 

vendible substance . . . . . . . . . . • . 7 

mode of working. See Subject-Matier 8 

must be new, and distinct firom existing manufactures. See 
Novelty . . . . « 13 

MARKS, 

fraudulently using name or . . 192 

MATERIAL 

once known, patent cannot be had for application to any par- 

ticalar purpose 14 

unless the application involves the discovery of an unknown 
property.. 14 

MEMORANDUM OF ALTERATION. See Disclaimer. 

MONOPOLY, 

definition of .. .. •• •• •• .. .. 1 

Statute of Monopolies . . . . . . . • . . • . 1 

against the policy of the law •• •• 1 

mortgage of patent • • . . . . • . . . . . 147 

NOTICE 

of intention to proceed with patent 57 

certificate of notice .. •• •• b7 

NOVELTY. 

application of old contrivance to new object, not enough • • 13 

nor union of known things by known means . • . . . • 14 

nor new use of material . . . . . . . . . . . • 14 

unless where the application involves the discovery of a 

property .. .. • .. •• 14 

or some new invention .. .. •• .. .. ..15 

or if any new combination is the result • . . . . . . . 15 

or if new qualities of the substance employed are developed by 

tbe application • . . . • . • , • . . . • • 16 

it is enough if the compound is new . . . . . • • . Ij5 

if the result is a new or better article . . . . • . . . 17 

new arrangement of old materials •. .. .. ..17 

not where the mode and results of the new arrangement were 

known and obvious .. • .. ..17 

any change in a process may be sufficient • . . . . . 17 

the combination of two known processes • . . . . . 18 
if what is substantially the same thing is in use, a patent cannot 

behad •• 18 

the principles and results of the operation must be looked at . • 18 
the simplification of existing machinery may be a good subject- 
matter Id 
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'SOYELTY—ismtinued. 

an addition to an existiiig machine .. •• •• ••If 

patent most distinguiih old parts from new addition . • ••20 

new modification of existing machinery . • . . • • • • 21 

new combination of parts from the beginning, wlierv all the 
parts in use before .. .. .. •• •• ..22 

the question is, whether what is claimed as a whole i* new • • 22 
several patents for different machinery, cairjing oat eame prin- 
ciple •• .. .. •• •• •• ..22 

manaf&ctore of article previondy imported. See Prior U»er»m 22 

OFFICE 

of Commissioners of Patents — hours . . . . • • • • 50 

copies of documents in the Commissioneri* oAoe • • • • 50 

OPPOSITION 

to patent .. .. .. .. .. •• •• ..57 

particulars of, in writing, to be left at the office of the Commis- 
sioners .. •• •. •. .. •• •• ••57 

fees .. .. .. .. .. •• •• ••58 

hearing .. .. .. .. .. •• •• ••59 

atGreatSeal 61 

caveat ..62 

order of Lord St. Leonards asto .. .. •• •• 240 

notice of objections . . . • . . • • • • • • 62 

applicant's petition for sealing patent . • 62 

hearing .. .. .. •• •• •• •• ••62 

reference to Uw officer, for information of Chancellor^ See 

Faweeti'9 patent, 19 Law Times, 23 62 

question before the Chancellor . . . . • . • • • • 63 

exceptions to report of law officer . . . • . • • • 63 

costs ,^63 

mode of taxation of .. ••63 

ORDERS 

of Lord St. Leonards 238,240 

PARTICULARS 
Of BaEACHES or Objections, 
costs of, not to be allowed unless certified to have been proved^ • 177 
costs of each part of the case to be given as either party liae 
succeeded .. .. •• •• •• •• •• 177 

certificate as to proof of each question raised 177 

Of Infringements, 

to be delivered with declaration .. .. •• •• •• 163 

may be amended .. .. .. •• •• •• •• 164 

or better particulars ordered to be given •• . • . . 164 

certainty required in •• •• •• 164 

Of Objections, 

to be delivered with pleas •• 169 

may be amended ^ •• 169 
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PARTICULARS— con/mtterf. 

must be intelligible .. •. ... •• .. •• 1G9 

definite 170 

mast disclose case of defendant. • . . 170 

need not specify names of persons alleged to hare nsed inyen- 

tion , 170 

should specify books in which a description is alleged to be 

contained .. .. 171 

degree of precision required as to place • . • • . . . 172 

need not specify how description is deficient • . . . . . 172 

nor name first inyentor . . • . . . 172 

should show what part of invention is alleged to be not new . . 172 

objections to the specification .. . •• .. .. «. 173 

should state nature of imy frand relied on . . . . « .. 173 

summons should be for better particulars 173 

where none deUTered at the time of pleading .. . .« ..173 

cannot be incorporated with the pleadings . . . • • . 173 

effect of, at Nisi Prios 174 

PETITION FOR PATENT, 

to whom addressed .. .. .. .. .. ..51 

how to be written . . . • . . . . . . . . . . 51 

stamp on . . . . • • . . . . . . . . . . 51 

form of 215 

to be left with provisional specificatioQ and deckraticm, two dear 

days at the o$ce . , . . . . . • 52 

PETITION OF RIGHT 

against Crown, for use of patented inyention 182 

PETTY BAG, 

attorneys may practise in.. .. •• .. •• .. 196 

changing attorney in ' .. .. .. 196 

costs allowed to .... .. •• 196 

entry of name of, in book, at •• •• •• .. •• 196 

proceedings in term or vacation • • . . • • • • • . 200 

interlocutory proceedings in .. .. .. .. ..211 

affidavits, before whom sworn .. •• •• .. .. 211 

costs, taxation by clerk of . . . . 212 

PLEADING, 

drawings must not be annexed to . • . • . . • • 162 

declaration, references to forms of • . • . • . . • 163 

venue .. .. .. .. •• •• •• .. 163 

PLEAS. 

hot guilty .... .. .. .... .. .. 165 

what plamtiff must prove . . . . . . . • • . 165 

nan concessit .. .. .. •« •• 165 

puts in issue the, grant, its validity, and effect 165 

ntf/ /te/ record 166 

that the letters patent were antedated 166 

obtained upon a false suggestion, that the invention wai com- 
municated by a foreigner .. 166 
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¥hEkS— continued. 

that the inyention was an improrement . . • . • • • • 166 

that the mventioii was not new . . . • • • . . • • 166 

eridence to sustain the plea, what is in isnie • • . • • • 166 

not a manufactnre .. •• .. .. •• ..167 

patent for a principle . • • • . • • • • • • • 167 

the inyention of no use • . . • 167 

evidence to sustain the plea . . . . . . . • . . 167 

where one of the articles comprised in the patent, wms of no 

use .. ..167 

that the specification does not duly describe the inyention . . 167 

evidence on, what is in issue . . . . . • • • • • 167 

no specification enrolled . . . • . • 168 

insufficiency of title . . . • 168 

plaintiff not inventor • . . . 168 

evidence • .. ..168 

illegality of invention . . . . . . . . . . . . 168 

assignment in trust for more than twelve persons . • • • 168 

disclaimer not entered till after grievance . . . . . . 168 

invalidity of disclaimer . • . . 168 

allowance of pleas . • . • 168 

pleaded contrary to the order of the Court of Chancery . . 169 

PRACTICE 

on application for patent. . • • • . 51 

protection, provisional .. ..52 

protection by deposit of complete specification . . . . . • 55 

on notice to proceed with patent . . . . 57 

in case of opposition before law officer . . . . • • . . 58 

in case of opposition at Great Seal . . . . . • . . 6S 

on applying to enter disclaimer • . . . . . • . . . 100 

in entering disclaimer . . . . . . . . . . . . 101 

in applying for confirmation of patent . . . • . . . . 110 

on hearing application for confirmation . . .. Ill, 112, 124 

on application for prolongation of term . . 115 

on hearing before the Judicial Committee. See Privy Cbtmct/ 124 

of Court of Chancery, on granting injunction . . • • . . 182 

on motions for injunction . . . . . . • • . . 190 

on rule for injunction in court of common law . « . . 191 
in scire facias. See Scire Facias, 
in Petty Bag. See Petty Bag. 

PREROGATIVE OF THE CROWN, 

saving of . . . . . . . . • • 61 

PRINCIPLE, 

where not patentable .. .. .. ..- •- .. 8 

when a good subject-matter . . . . . . • . • • 11 

plea that patent is for principle . . . . . . . • ' • • 12 

several patents for different means of carrying out the same . • 22 

specification of patent for . . . . . . • . . . 81 

plea that patent for . . 167 



INDEX. 269 

PRIOR USER, 

by person in trade, avoids patent. . • . . . . . . . 26 

though sach use kept secret, need not be general om . . . . 26 

if publicly made and sold to any one . . . . . . . . 26 

if the invention was complete, use need not have come down to 

the time of the patent . . . . . . . . . . . . 26 

experiments .. .. .. .. .. .. ..27 

the fact of the invention not having been brought into use, 
affords a presumption against . . . . . . . . 27, 29 

prior invention kept secret . . . . . . . . . . 29 

existence of machine in place accetsible to public will avoid sub- 
sequent patent for same . . . . . . . . . . 30 

the question is, was the invention known . . . . . . 30 

enough if machine new in use . . . . . . . . . . 30 

existence of models . . . . . . . . . . . . 31 

single instance of sale of article may avoid patent . . 31 

manufacture of article by patentee to test invention . . . . 32 

by stranger deriving his knowledge from patentee . . . . 32 

use by third person under condition of secrecy, for purpose of 

testing invention 

manufacture of article by third person under such circumstances 33 

whether use in fraud of patentee avoids patent . . . . . . 34 

public use in Scotland . . . . . . . . . . . . 35 

in colonies . . ^ . . . . . . . 35 

before the recent Act, use prior to the sealipg of the patent 

vitiated it . . . . . . . . . , . . . . 35 

now only if [prior to provisional protection 35 

question of, is for the jury . . 36 

PRIORITY 

between incumbrancers on patent 147 

PRIVY COUNCIL, 

practice before 124 

PROCESS, 

specification of patent for *. ..92 

PROLONGATION. See Extention. 

PROOF 

of foreign specifications 38 

PROPERTY 

in invention, nature of*. .. •• .. ., ., 2 

in patents 145 

evidence of . . . . . • . . • • , , . . 147 

PROTECTION, 

Provisional 52 

when obtained 53 

effect of 53, 54 

to be advertised in the Oazette 55 

obtained by fraud, void . . . ^ . • • . . . . . 59 
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PROTECTION— cim/mt<«rf. 

Bt Deposit of Complbtb SPECiviCATioir 55 

mode of proceeding to otrtain . . 55 

rights cottferred by 55 

to be adyertieed 57 

obtained by fraud, void 59 

PROVISIONAL SPECIFICATION 

to accompany petition for patent 51 

to be signed by applicant . . 52 

most state nature of invention 52 

drawings to accompany .. ..52 

when recorded •• •• •• .. •* •• •• 52 

cannot be amended by applicant after it is recorded . . . . 52 

day of delivery to be recorded 52 

preservation and registry of 52 

to be referred to law officer . . . • 53 

who may allow or require it to be amended 53 

allowance of 53 

course of proceeding where th^ provisional specification influffi- 
cient .. .. .. .. .. .. .. ..53 

effect of 54 

inspection of. See Evidence . . . . . . . . . . 152 

PUBLIC USE 

means use in a public maimer . . 26^ 

PUBLICATION, PRIOR, 

in fraud of patentee 33 

restrained by injunction 33^ 

whether it will avoid patent 34 

by registration under Designs Act . . . . . . . • 34 

by specification of prior British patent, of patent enrolled after 
the date of a subsequent patent, not alone evidoioe of prior 

publication .. .. 40> 

by description in a book . . . • 41 

in foreign work will not av(Hd patent unless the process has 
become known here ... «• »» ••. .. ..41 

RECORD 

of 'day of delivery of petition, &c. .. • 52 

certificate of, to be given to applicant . .^ 52 

REFERENCE, 

first to law officer .... . • 5^. 

to be indorsed on petition . . . , . . . . • • 53 

second reference . • • • 57 

REGISTER 

of patents.. ... •• 154 

of proprietors . . . . . . 147, 157 

faUification Qf entries in « 158 
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RE-INVENTION 

of .forgotten result . . . • • • . • • . • • 42 

of forgotten prooess ........ . . . • 43 

REMEDIES 

of patentee, by action .. .. ... •. .. .. 159 

injunction and acconnt .. .. .. 181 

against government •• .. .. .. .. •• 181 

for fraudulent use of name, &c . . . . 192 

of public against patentee . • . . 193 

RESTRAINT OF TRADE 2 

RIVAL INVENTORS, 

priority between 47 

RULES, 

first set of, for passing letters patent under the Ptita&t Imw 

Amendment Act 235 

. secondset 239 

of Attorney and Solicitor-General as to disclaimer .. ..241 
of Privy Council .. .. 242 

SCOTLAND, 

record of patent in . . • • . . 65 

proceedings to repeal patent in . . 194 

SEALING, 

time of. See Letters Patent .. .. 67 

SEARCHES 

for specifications .. ........ .. .. 152 

costs of ..... 154 

register of proprietors .. .. 157 

SECOND PATENT, 

first patentee may have »ei,fa» to repeal . . . . . . 4 

SERVANT, 

inventions by 46 

aid to inventor by ••47 

SECRET, 

propcnrty in, will not pass to assignee of bankrupt . . . • 145 

SCIRE FACIAS. 

nature of remedy 194 

how formerly obtainable . . .. .. .. .. •. 194 

who may be prosecutors »• 194 

who defendants ^ 196 

control of proceedings in 197 

mode of proceeding to obtain writ 198 

form of writ .. • 198 

caveat against issuing .. .« .. 198 

fiat of Attorney-General for •• .. 198 

conditions of issuing 199 
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SCIRE FACIAS— coii/mtt«<}. 

bond of indemnity against costs . . . . « . ^ . 199 

writof, seaUng 200 

issuing and testing 200 

retumof 200 

direction of 200 

service of . . . . . . . . . . . . . . . . 200 

return of mAt/ 200 

aliastfct./a. 201 

return of writ . . . . . . . . 201 

judgment for default of appearance 201 

declaration .. .. .. .. .. .. .. 202 

particulars of objections 202 

time to plead 202 

no rule to plead . . . . . . . . . . . . . . 202 

judgment for default of plea 202 

obtaining time to plead . . . . . . 202 

pleas, what pleadable . . . . 202 

deUveryof 202 

issue . . . . . . . . . . . . . . . • 203 

notice of trial . . . . . . . . 203 

record may be sent to either of the superior courts of common 

law, for trial 203 

where issues in law and fact . . . . 203 

demurrer — ^how determinable 203 

making up record . . . . . . . . . . . . • . 203 

venire facias .. .. .. .. .. .. .. 203 

sending transcripts to court of common law . . . . .\ 203 

record for trial 203 

yenuein .. .. 203 

issue, how to be tried . . . . . . 203 

jurisdiction of common law court in respect of record . . . . 206 

trial must be in Middlesex . . . . . . . . . . 205 

jury process, jury, &c. . . . . . . . . . . . . 205 

warrant for tales . . . . . . . . . . . . . . 205 

costs for not trying 205 

means of evidence ; subpoena ; notice to admit ; commission to 

examine witnesses . . • . . • . . • • . ^ 206 

course of proceeding at trial . . . . 206 

burden of proof 206 

bill of exceptions . . . . . . . . . . . . . . 206 

new trial . . . . . . . . 206 

judgment .. .. .. .. .. 206 

for patentee . . . . . . 207 

for Crown in court of common law . . . . . . . . 207 

mode of entering when final judgment in Chancery . . . . 207 

in court of common law . . . . . . . . . . . . 208 

taking transcript of judgment into Chancery .. .. .. 208 

filing record of proceedings after, in Petty Bag. . . . . . 208 

form of final judgment in Queen's Bench . . . . . . 208 

staying proceedings to enable patentee to disclaim, &c. . . 209 
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6CIRE FACIAS— cow/iwtterf. 

cancellation of patent . . . . . . . . . . 209 

entry of vacatur . . . . . . . . . . 209 

writ of error in . . . . . . . . * . . . . . . 210 

interlocutory proceedings in . . . . .... . . 211 

costs .. .. .. .. .. .. .. .. 211 

SPECIFICATION, 

how introduced .. .. .. .. .. .. .. 3 

deposit of complete . . . . . . . . . . . . 55 

to be open to inspection . . . . . . . . . . . . 56 

to be filed in Great Seal Patent Office . . . . . . . . 56 

form of . . . . . . . . . . . . . . 56, 221 

drawings to accompany . . . . . . . . . . . . 56 

extra copy of drawings . . . . . . . . . . . . 56 

time for filing, in case of death of applicant . . . . . . 68 

Condition as to : General Rules • . . . . . . . 74 

object of 74 

considerations in preparing . . . . . . . . . . 74 

general rules as to the claim . . . . . . . . . . 74 

as to the manner of performance. • . . . . . • . . 75 

the language of . . . . . . . . . . . . . . 75 

may us6 scientific terms not understood by common workmen. . 76 

need not describe well-known machinery . . . . . . 76 

may refer to general sources of information . . . . . . 77 

what drawing or description is sufficient. . . . . . . . 77 

letters patent and specification to be construed as one instrument 77 

evidence of meaning of terms . . . . . . . . . . 78 

to be construed liberally, as bargains between the inventor and 

the public 78 

construction of words used in . . . . . . . . . . 79 

effect of inaccurate use of words in . . . . . . . . 79 

The Claim. 

to be kept distinct from manner of performance . . . . 79 

nothing to be claimed not covered by title . . . . . . 80 

must state truly nature of invention . . . . . . . . 80 

if for principle, all modes of applying the principle may be 

claimed .. .. .. .. .. .. .. ..81 

must not be larger than invention . . . . . . . . 82 

statement of future intentions, how construed • . . . . . 83 

where invention new substance, what should be claimed . . 83 

where invention is machinery, it should be so claimed . . . . 84 

new combination of old parts . . . . . . . . 84 

improvements and additions to old combination . . 84 

must enable people to know limits of invention . . . . 85 

should be clearly defined . . . . . . . . . . . . 85 

not necessary that it should be so in express terms . . . . 85 

construction of claim . . . . . . . . . . . . 86 

evidence not admissible to explain . . . . . . . . 86 

Mode of Performance. 

most teach the pubiic to do thing claimed 86 

T 
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SPECIFICATION— c(m/tnt<«rf. 

if one of two inventions insufficiently specified, whole patent fails 86 

description must enable workmen to produce manufacture . . 86 

if untrue in material part, patent will fail . . . . . . 87 

if one mode of operation unsuccessful . . .. . . . . 87 

must enable people to procure substance mentioned . . 88 

to construct machine fitted for all the useful purposes suggested 88 

if information is sufficient in all ordinary cases, it is enough . . 88 

defect not cured though workman might be able to correct it . . 89 
mere inaccuracy not fatal, if the whole specification can be read 

so as to support it, and intelligent person would not be misled 89 

must describe invention in clearest terms the subject admits . . 89 

must give the most improved state of the invention . . . . 90 
if principle is claimed, at least one mode of carrying invention 

into effect must be stated . . . . . . . . . . 90 

must direct avoidance of thing known not to answer . . . . 91 

must embrace all improvements up to time of filing . . . . 91 

greatest precision the subject admits . . . . . . . . 92 

directions sufficient, if the best that can be given . . . . 92 

variable proportions of ingredients where subject does not admit 

of absolute certainty . . . . . . . . . . . . 93 

proportions of parts of machinery . . . . . . 93 

should state where ingredients, if not ordinarily procurable, may 

l/C DclQ •• •• •• •• •• •• •• •« «f O 

must not cast labour of experiments on the public . . . . 94 

must not call on person to exercise more than knowledge com- 
mon to trade . • . . . . . . . . . . . . 94 

must be intelligible to persons in the trade . . . . . . 95 

not necessarily to common workmen . . . . . . 95 

the question is, could mechanic construct machine from specifi- 
cation alone ? . . . . . . . . . . . . • . 96 

intelligibility, question for the jury . . . . . . . . 96 

evidence of . . . . . . . . . . . . . . 96 

Under Patent Law Amendment Act, Filing . . . . 96 

how to be written. . . . . . . . . . . . . . 97 

drawings, size of, &c. . . . . . . . . . . . . 97 

order of Lord St. Leonards as to . . . . 238 

stamp on . . . . . . . . . . . . . . . . 98 

Enrolment of, before January 1, 1849 .. . . . . 96 

after January, 1849, and before Patent Law Amendment Act. . 96 

how made 97,98 

stamps on . . . . . . . . . . . . . . . . 97 

time for specifying . . . . . . . . . . . . 98 

cannot be received conditionally . . . . . . . . . . 98 

See Alteration, Amendment, Disclaimer, 

inspection of. See Evidence . . . . . . . . 152 

STAMP DUTIES 247 

STATUTES, 

table of 248 
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STAYING PROCEEDINGS 

in action peading «cire/aota9 .. .. .. .. ..176 

in scire facias . . . . . . . . . . . . . . 209 

SUBJECT-MATTER, 

unity of . . . . . . . . . . . . . . . . 6 

a manufacture . . . . . . . . . . . . . . 7 

what is a patentable subject . . . . . . . . . . 7 

new mode of working . . . . . . . . . . . . 7 

new substance produced . . . . . . . . . . . . 7 

abstract principle not patentable. . . . . . . . . . 8 

unless applied to practical purpose . . . . . . . . 9 

nor mere use of known thing . . . . . . . . . . 10 

nor new use of thing known before . . . . . . . . 10 

nor mere arrangement of merchandise . . . . . . . . 10 

change of form . . . . . . . . . . . . . . 10 

except when it involves the application of a principle . . . . 10 

principle patentable if applied to practical purposes . . . . 11 

mode of objecting that the patent is for a principle . . . . 12 

addition .. .. .. .. .. .. .. ..21 

simplification of existing machinery . . . . . . . . 19 

mode of manufacturing article known as an imported article . . 22 
See Novelty. 

SUMMONS 

to party opposing to attend before law officer . . . . . . 58 

SURRENDER 

of patent at common law, must be enrolled . . . . . . 4 

TERM, 

extension of. StQ Extension .. ..113 

TITLE OF PATENT 

must* truly describe invention ..51 

must agree with invention 70 

difficulties in choosing .... ..^ 70 

specification not agreeing with . . . . 70 

not void though capable of comprising other inventions . . 71 

must give a true idea of inyention . . . . . . 71 

vagueness of, will not make patent void . . 71 

may be objected by the Crown . . 72 

need not suggest purpose of invention . . . . . . . . 72 

"improvement" .. .. 72 

law officer may require it to be amended 72 

specification larger than title . . . . . . 72 

fraud in choosing vague . . . . . . . . . . 73 

defects in, may be cured by disclaimer . . . . . . . . 73 

mode of pleading to raise question of sufficiency of 73, 168 

TITLE OF PATENTEE, 

entry in register of . . . . . . . . 147 

evidence of 157 
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UNITY OF SUBJECT-MATTER • . 

USER, PRIOR. See PHor User, Fraud. 

UTILITY. 
• invention not being usefiil in some cases. . 
a condition at common law 

if several inventions in one patent, all must be useful . 
process must in all its parts be successful 
invention must be use&l for all the purposes suggested 
utility need not be great . . 
sufficient, if useful on the whole . . 
question for the jury if the invention is worth a patent, 
mode of stating question of utility 
one part of complicated machine may be useless 
evidence of utility . . 
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VARIANCE 

between title and specification. 



70, 73 



WARRANT 

of law officer for sealing patent . . 
will not be granted for patent containing two inventions 
no appeal from decision of law officer refusing . . 
stamp on . . . . . . . . • • 

form of 



. 60 
6, 59 
. 61 
. 61 
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WORKMEN, 

suggestions of, how far an inventor can avail himself of . . 46 

WRIT OF ERROR 

in scire facias 210 
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THE NEW PRACTICE of THE COURT of 
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which cau be anywise useful for effectiug the comDiutatioDS,aDd to enable every 
one, whether professional or not, to protect his interest in the requisite negocia- 
tions and arrange meot.t, whether for Commutation or Enfranchisement."— Xan; 
AJagatine. 




WarreiL's Law of Elections and Eegistration. 

One thick volume, royal 12roo. 25s. cloth, 

A MANUAL of the PARLIAMENTARY ELEC- 
TION LAW of the UNITED KINGDOM, containing the 
Statutes in force for England and Wales, IScotland and Ireland, 
down to the close of Parliament, chronologically arranged; 
with a Digest, also chronologically arranged, of all the Deci- 
sions of the Court of Common Pleas on Election Law, down to 
the present moment ; together with a Practical Treatise on the 
Election Law of the United Kingdom, in its existing state, with 
reference to the Conduct of Elections, and the Registration 
Court; with a copious Index. By Samuel Warren, Esq., 
F.K.S., Q. C, Recorder of Hull. 

(The portion of this Workt hitherto unpublished, relating to the Practice of 
Election Committees, will be ready almost immediately.) 

Kay's Parliamentary Practice.— Second Edition. 

8vo., 21<. cloth. 

A PRACTICAL TREATISE on the LAW. 
PRIVILEGES, PROCEEDINGS and USAGE of PAR- 
LIAMENT. By Thomas Erskine May, Esq., of the Middle 
Temple, Barrister at Law ; one of the Examiners of Petitions 
for Private BilUy and Taxing Officer of the House of Commons, 
Second Edition, revised and enlarged. 

Contents: — Book I. Constitution, Powers and Privileges of 
Parliament. Book II. Practice and Proceedings in Parlia- 
ment. Book III. The Manner of Passing Private Bills, 
showing the Practice in both Houses, with the latest Standing 
Orders, and the most recent Precedents. 



Greening's Forms of Pleadings in Common Law, 1852. 

r2mo., 10s. 6cl. boards, 

FORMS OP DECLARATIONS, PLEADINGS, 
and other PROCEEDINGS in the Superior Courts 6f Com- 
mon Law, applicable also to the Court of Common Pleas at 
Lancaster, and the Court of Pleas at Durham. For the use of 
Attorneys, &c. With Notes. By Henry Greening, Esq., 
Special Pleader. Second Edition, with the Common Law 
Procedure Act, 1852, and an Index. 
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Oke*s Magisterial Synopsis.— Third Edition. 

8vo., One Guioea, cloth. 

THE MAGISTERIAL SYNOPSIS: comprising 

Summary Convictions and Indictable Offences, \?itn their 

Penalties, Punishment, &c, and the Stages of Procedure, 

tabtdarly arranged; together with all other Proceedings before 

Justices out of Quarter Sessions : adapted practically throughout 

to the Provisions of Sir John Jervis s Acts, with Forms, Cases, 

Copious Notes and Observations, &c. Third Edition, enlarged 

ana improved. By George C. Oke, Assbtant Clerk to the 

Newmarket Bench of Justices, Author of '* The Magisterial 

Formulist" 

*«* In this Edition the Statutes and Cases, &c. are brought down to the close 
of the last Session, and references made in all cases to its Companionf 
** Oke's Magisterial Formulist," for the Forms to be used. 



Oke's Magisterial Formnlist. 

8vo. 2U. cloth. 

The MAGISTERIAL FORMULIST, being 
a Complete Collection of Fonns and Precedents for practicS 
use in all Matters out of Quarter Sessions, adapted to the Out- 
lines of Forms in Jervis's Acts, 11 & 12 Vict. cc. 42, 43, with 
an Introduction, Explanatory Directions, Variations and Notes 
brought down to 12 & 13 Vict. By George C. Oke, Author 
of ** The Magisterial Si/nopsis.** 

*•* The above Work is intended as a Compamion to - Oke*t Mutatertal Synopaii,*' and 
maijf he used with that or other Books of Magisterieu Practice, 

" The same care pervades the present elaborate work as characterised the 
Author's earlier labours, and the utter uselessness of old forms since the passing 
of Jervis's Acts* render it of paramount utility."— firi<«tnMa. 



Questions on Mr. Seijeant Stephen's Commentaries. 

8vo. 10s. 6d. cloth. 

QUESTIONS for LAW STUDENTS on the 
SECOND EDITION of Mr. SERJEANT STEPHEN'S 
NEW COMMENTARIES on the LAWS of ENGLAND. 
By James Stephen^ Esq., of the Middle Temple, Barrister-at- 
Law. 



Mr. Moore's Manuals for Country Attorneys, &c. 

l2mo., 7s. 6ii, cloth, 

Ci)e ^olicitox*fi 33oolt oi practical dTovmsJ, con- 
taining an Abridgmeptof the Stamp Acts, and a variety of 
useful Forms and Instructions not lo be found in the Text 
Books, but constantly required in Solicitors' Offices, especially 
with reference to Common Apprenticeships — Conditions of 
Sale — Contracts — Statutory Declarations — Powers of Attorney 
— and Wills, — and to the preparation of Annuity, Legacy, and 
Residuary Accounts, — and Applications for increase and return 
of Duties on Probates and Letters of Administration, — with nu- 
merous Variations, Schedules, and Tables showing the different 
Rates of Duty and the Amount from One Penny to £100. 
By Henry Moore, Esq. 



« 



A usefal collection of Forms commouly required in the office of a Solicitor. 
From the accoant of its coDtents it will be seen that it offers a great deal of 
really useful information in a small space."— 3'A0 Lato Times. 

" The Forms selected are not only serviceable and carefully drawn, bat many 
of them are such as can rarely be met with in the ordinary way ; they will un- 
doubtedly be of considerable utility to the general practitioner/'— TA^ Justice 
of the Peace. 

" We can confidently recommend the volume as a most usefal contribatioo 
to the Solicitor's working library."— 'i%* Globe. 



12mo., 7s cloth ; or bound as a pocket book, 8« , 

C|)e Cnuntt^ ^ttoxnt^^i l^ocktt t^emembrancer, 

containing a Collection of useful Forms required by Country 
Attorneys, Land Agents, Surveyors, &c. upon a variety of 
occasions, when from home; with Practical Instructions for 
Deeds, Wills, &c. &c., and Variations adapting the Forms to 
almost every variety of circumstances ; to which is added, a 
Collection of novel and useful Interest, Regal, and other 
Tables, designed by the Author exclusively for this and his 
other Works. Second Edition. By Henry Moore, Esq. 

12mo., 6s. cloth, 

{nsltructtun^j for preparing ^hitvacti oi ^itUi, 

after the most improved System of eminent Conveyancers; 
to which is added, a Collection of Precedents, showing the 
method — not only of abstracting every species of Deeds, but 
also of so connecting them together, by collateral Documents, 
as to form a complete Title. Second Edition, with considerable 
Additions. By Henry Moore, Esq. 

" These Practical Forms, as far as we have examined them, are carefully 
drawn." — Lav) Magazine. 
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Baker's Law of Coroner. 

12mo., 14s. cloth. 

A PRACTICAL COMPENDIUM of the RECENT 
STATUTES, CASES,and DECISIONS affecting the OFFICE 
of CORONER, with Precedents of Inquisitions, and Practical 
Forms. By William Baker, Esq., one of the Coroners for 
Middlesex. 

Emerigon on Marine Insurances.— By MereditL 

Royal 8vo., 30s. boards. 

A TREATISE on the LAW of MARINE IN- 
SURANCES. By Balthazard Marie Emerigon. Trans- 
lated from the French, with an Introduction and Notes. By 
Samuel Meredith, Esq. 

'* This Treatise on Tosurances by Emerigon is not merely a book on French 
Law, bat a Code of universal law recognized in every civilized community. 
J he Translation is admirably done, and reflects great credit upon Mr. Meredith." 
~-Laxo Timet. 

" We think the profession is mach indebted to Mr. Meredith for his able 
translation of that eminent author (Emerigon)."— Z^^a/ Observer. 

" The publisher and translator are both entitled to praise for having pro- 
vided the profession with a most useful authority in the most convenient form. 
No insurance lawyer will neglect to become possessor of this edition of 
Emerigon ."^Standmrd. 

Oke*s Solicitors* Book-Eeeping. 

8vo. 5s. cloth. 

AN IMPROVED SYSTEiM of SOLICITORS' 
BOOK-KEEPING, practically exemplified by a Year's sup- 
posed Business, with Directions for Posting, Balancing, Check- 
ing, &c. Adapted to small, moderate and large Offices; to 
Partnership and Sole Concerns. By George C. Oke, Author 
of " The Magisterial Si/nopsiSf" and " The Magisterial Formu- 
list." 

" Mr. Oke has rendered great service to the profession in compilinK the above 
admirably arranged work. The value and necessitp of such a won as this to 
Solicitors is obvious, and we predict for it a speedy sale."— X«v Magaxitu. 

*' This is a clever and extremely useful treatise. Such a work is of the highest 
value to Solicitors."— Afor/iin^ Herald. 

" To the Practitioner we would recommend its purchase, and if he will follow 
out its instructions, he will, we are sure, always consider that the trifling cost 
of the book was the best money he ever laid 0x11.**— Legal Practitioner. 

•«• Sets of SOLICITORS' ACCOUNT BOOKS, prepared upon Mr. Oke's 
Plan, with the proper Headings, &c., and of various degrees of thick- 
ness, may be obtained at the Publishers. 



Scriven on Copyholds.— Fourfh Edit— By Stalman. 

Two Vols, rojal 8vo. 2/. IDs. boards. 

A TREATISE on COPYHOLD, CUSTOMARY 
FREEHOLD, and ANCIENT DEMESNE TENURE; 
with the Jurisdiction of Courts Baron and Courts Leet^ Also 
an Appendix containing Rules for holding Customary Courts, 
Courts Baron, and Courts Leet; Forms of Court Rolls, Depu- 
tations, and Copyhold Assurances, and Extracts from the 
relative Acts of Parliament By John Scriven, Serjeant at 
Law. The Fourth Edition, embracing all the authorities to 
the present period, by Henrt Stalman, Esq. of the Inner 
Temple, Barrister at Law. 

••• A SUPPLEMENT to the above Work is in preparaHon, 
including all the late Gates on Copyholds^ together with the New 
Copyhold Enfranekitement Act of 1862. 



Eeyser on fhe Law of fhe Stock Exchange. 

12mD.,. 8s. cloth, 
THE LAW relating to TRANSACTIONS on the 
STOCK EXCHANGE. By Henry Keyser, Esq., of the 
Middle Temple, Barrister at Law. 

" A compact exposition of the Law relating to the Fonda and to the Stock 
Exchange, uaefol alike to the public and to the practitioner."— >6Fp0c/a/tfr. 

** Tliii woric has been performed in a dear and distinct manner, no work of a 
similar kind is in existence.'*— B«tf*/ Idgtstng^r, 

** Of Mr. Keyser^s- book, as a work of reference, we are enaUed to speak ia 
wuiiialified terms."*— Dri^aimM. 

Wills OIL Circumstantial Evidence.— -Third Editioxu 

8vo., 9s. boards. 
An ESSAY on the PRINCIPLES of CIRCUM- 
STANTIAL EVIDENCE, illustrated by Numerous Cases. 
Third Edition. By William Wills, Esq. 

** I have read this £ssay thoronghly, and with great satisfaction, it is written 
strongly and elegantly, with conclnsire evidence of much research and pro- 
found reflection."— 7^ kue Ckaneellor Kent. 
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Orant^s Law of Corporations in General 

Royal 8vo., 26s. boards. 

A PRACTICAL TREATISE on THE LAW of 
CORPORATIONS in GENERAL, as well Aggregate as Sole. 

INCLUDING 



Municipal Corporations, 
Railway, Banking, Canal and 

other Joint-Stock and Trading 

Bodies, 
Dean and Chapters, 
Universities, • 
CoUeges, 
Schools, 
Hospitals, 



with 
Quasi Corporations aggregate, as 
Guardians of the Poor, Church- 
wardens, Churchwardens and 
Overseers, etc., 
and also 
Corporations sole, as Bishops, 
Deans, Canons, Archdeacons, 
Parsons, etc. 



By James Grant, Esq., of the Middle Temple, Barrister at Law. 

*' We think the arrangement happy. Another feature in Mr. Grant's book is 
the honesty with which it has been compiled."— £«« Mmgaune, 

"The object has evidently been to render the work practically useful to per- 
sons in any way, as Officers or Members, connected with «Dy Corporation ; 
and we think that object is eminently answered. Vast research and diligence 
are displayed in the execution."— 3%« Timt*, 



Montagni a^d Ayrton^s Bankrapt Law. 

SECOND EDITION. 
Two closely printed Vols., 8vo., 

MONTAGU and AYRTON'S LAW and PRAC- 
TICE in BANKRUPTCY, as altered by the recent Statutes, 
Orders and Decisions; containing F(nins, Precedents, and 
Practical Directions in Bankruptcy, with New Tables of 
Costs, &c. &c. The Second Edition. By John Herbert 
KoE,Esq. one of her Majesty's Counsel, and Samuel Miller, 
Esq. Barrister at Law. 
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Ayckboum's New Chancery Practice.— Third Edition. 

12ino. 16s. boards. 

The NEW CHANCERY PRACTICE, com- 
prising all the Alterations effected by the Recent Orders and 
Statutes ; with Practical Directions, a Copious Selection of the 
Modem Cases, and an Appendix of Forms. By Hubert 
Ayckbourn. Third Edition, enlarged and carefully revised. 
By Thomas H. Ayckbourn, Esq., of the Middle Temple, 
Barrister-at-Law, and Hubert Ayckbourn. 

** That which Archbold is to Common Law Practice, Ayckbourn is to that of 
Chancery. The one work is quite as indispensable as thePother." — Ltiv Mmg. 

" The work is now the completest Handbook of Chancery Practice which the 
profession possesses.*'— Xatc TitMi. 

Questions on Ayckboum's Chancery Practice. 

12 mo. 6«. boards. 

QUESTIONS for LAW STUDENTS on the 
THIRD EDITION of AYCKBOURN'S NEW CHAN- 
CERY PRACTICE. By John Swithinbank, Solicitor in 
Chancery. 

Pulling on the Laws of London.— Second Edition. 

Hvo. 18«. boards. 

A PRACTICAL TREATISE on the LAWS. CUS- 
TOMS, USAGES and REGULATIONS of the CITY and 
PORT of LONDON, with Notes of the various Charters, By- 
Laws, Statutes, and Judicial Decisions by which they are esta- 
blished. Second Edition, with considerable Additions, and a 
Supplement containing the London Corporation Reform 
Act, 1849, and the City Election Act, 1725, with Introductory 
Comments, Explanatory Notes, and the Statutes verbatim. By 
Alexander Pulling, Esq., of the Inner Temple, Barrister at 
Law. 
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Browne on Aetions at Law. 

8vo., 16«. boards. 

A PRACTICAL TREATISE on ACTIONS at 
LAW, embracing the subjects of Notice of Ac^on ; Limitaiion 
of Actions ; necessary Parties to and proper Forms of Actions, 
the Consequence of Mistake therein ; and the Law of Costs 
with reference to Damages. By Rowland Jay Browne, Esq., 
of Lincoln's Inn, Special Pleader. 

** The most copious and most recent information is farnished upon every sub- 
ject of which he proposes to treat, and the Work, which is eminently useful to 
Common Law practitioners in all situations, is indispensable at Nisi Prius.— 
Times. 

Law Student's Guide. 

12 mo. 6s. boards. 
THE LAW STUDENTS GUIDE; ^containing 
an Historical Treatise on each of the Inns of Court, with 
their Rules and Customs respecting Admission, Keeping 
Terms, Call to the Bar, Chambers, &c.. Remarks on the 
Jurisdiction of the Benchers, Observations on the Study of 
the Law, and other useful Information. By P. B. Leigh, 
Esq., of Gray's Inn, Barrister at Law. 



Coote's Ecclesiastical Practice. 

One thick Vol^vo. 28s. boards. 

The PRACTICE of the ECCLESIASTICAL 
COURTS, with Forms and Tables of Costs. By Henry 
Charles Coote, Proctor in Doctors' Commons, &c. 

" This is a well timed and well executed publication. A more acceptable 
compilation, to country solicitors especially, it is difficult to conceive." — Jdom- 
iug Chronicle. 

Ecclesiastical Practice is now for the first time made the subject of a formal 
and elaborate treatise. The principles reviewed have been before illustrated by 
Gierke. Conset and Oughton, and the latter introduced some Precedents ; but 
these have become wholly obsolete and useless, and it has remained for Mr. 
Coote. by a combination of industry and experier.ce, to give to the Profession a 
work which has been long wanted, but which so few are competent to supply."-' 
Lau> Times. 
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Pnlling's Law of Joint Stock Companies* Acconnts. 

12roo. 3s. 6d, boards. 

The LAW of JOINT STOCK COMPANIES' 
ACCOUNTS, and the Legal Regulations for their Adjustment 
in Proceedings at Common Law, in Equity and Bankruptcy, 
and under the Winding-up Acts of 1848 and 1849, intended 
as an Accompaniment to the ** Law of Mercantile Accounts." 
By Alexander Pulling, Esq., of the Inner Temple, Barrister 
at Law. 

Not to Lawyers Only, but to the Directors and Shareholders of Companies, 
strongly recommend I* " " ' 
accounts."— -Sun. 



we strongly recommend this book as an accompaniment to their mercantile 



Pulling*s Law of Mercantile Accounts. 

12roo. 9s. boards. 

A PRACTICAL COMPENDIUM of the LAW 
and USAGE of MERCANTILE ACCOUNTS; describing 
the various Rules of Law affecting them, the ordinary Mode in 
which they are entered in Account Books, and the various 
Forms of Proceeding, and Rules of Pleading, and Evidence for 
their Investigation, at Common Law, in Equity, Bankruptcy 
and Insolvency, or by Arbitration. With a SUPPLEMENT, 
containing the Law of Joint Stock Companies' Accounts, under 
the Winding-up Acts of 1848 and 1849. By Alexander 
Pulling, Esq. of the Inner Temple, Barrister at Law. 

" Within a very small , compass it combines all the rules of law rcRarding 
accounts, with the practice of merchibts as to the mode of entering them in 
their booics."— Lav MagatvM, 

** Mr. Pulling's volume recommends itself to the profession by the excellence 
of the arrangement, the diligence with which the law has been collected from 
so many scattered sources, and the perspicuous manner in which the aatJhor 
expresses himself."— Laze Times. 

Leigh's Nisi Prius. 

2 vols. 8vo. 2/. 8s. boards. 

An ABRIDGMENT of the LAW of NISI PRIUS. 
By P. B. Leigh, Esq., Barrister at Law. Author of •« A Trea- 
tise on the Poor Laws," &c. 
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Archer^s Index to Unrepealed Statutes. 

8vo., 5s. boards. 

An INDEX to the UNREPEALED STATUTES 

connected with the Administration of the Law in England and 
Wales, commencing with the Reign of William the Fourth and 
continued up to the close of the Session 1850. By Thomas G. 
Archer, Solicitor. 

" A laborious work whose utility is apparent from its title.**— Law Times. 

" A great desideratum to all those whose professional avocations or judicial 
functions impose on them the necessity of a frequent reference to the Statute 
Book. We have tested the work, and find it perfectly accurate."— Legal 
Observer, 



Davis's County Courts Evidence. 

12mo. 8«. boards. 

A MANUAL of the LAW of EVIDENCE on 

the Trial of Actions and other Proceedings in the New County 
Courts. By James Edward Davis, Esq., of the Middle Temple, 
Barrister at Law. 

*' It appears to be a useful and well-arranged manual."— Zav Magaxine. 

" A volume like the present appeared to be requisite in lieu of the ponderous 
work of Selwyn* Starkie, and Phillips. In this ' Hand-Book for the County 
Courts' the materials have been well arranged and concisely stated, and we 
doabt not it will be found a very useful book for the practitioner."— X«^a/ 
Observer. ■ 



Bainbridge on Mines and Minerals; 

8vo. 16s. boai-ds. 

A PRACTICAL TREATISE on the LAW of 
MINES and MINERALS; comprising a detailed account 
of the respective Rights, Interests, Duties, Liabilities and Re- 
medies of Landowners, Adventurers, Agents and Workmen ; 
and of the Local Customs of Derbyshire, Cornwall and Devon. 
With an Appendix of Legal Forms, relating to Grants, Leases, 
Transfers, Partnerships and Criminal Proceedings. By Wil- 
liam Bainbridge, Esq., Barrister at Law. 
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Hertslet's Commercial Treaties. 

Vols. 1 to 8, 8vo. 8Z. 5s. boards, 

A Complete Collection of the TREATIES and 
CONVENTIONS, and RECIPROCAL REGULATIONS, 
at present subsisting between GREAT BRITAIN and FO- 
REIGN POWERS, and of the Laws, Decrees, and Orders in 
Council concerning the same, so far as they relate to Commerce 
and Navigation, Slave Trade, Post Office Communications, 
Copyright, &c., and to the Privileges and Interests of the Sub- 
jects of the High Contracting Parties ; compiled from Authentic 
Documents. By Lewis H ertslet, Esq., Librarian and Keeper 
of the Papers, Foreign Office. 



Cookers Insolvent Practice.— Second Edition. 

8vo. 16s. boards. 

A TREATISE upon the LAW and PRACTICE of 
the COURT for RELIEF of INSOLVENT DEBTORS: with 
an Appendix, containing all the Acts of Parliament, Rules of 
Court, Forms, Tables of Costs, &c. The Second Edition, much 
enlarged. By Edward Cooke, Esq., Barrister at Law. 



BURGHEIiIi and KENNEDY'S 

Joint Stock Companies Eegistration Act. 

18mo., 35. 6d. boards. 

An ACT (7 & 8 Vict. c. 110,) for the Registration, 
Incorporation and Regulation of JOINT STOCK COM- 
PANIES; with Preface and Index by James Burchell, Esq., 
and an Analysis by Charles Rann Kennedy, Esq., Barrister 
at Law. 

Oael on Drawing Legal Instnunents. 

8vo. 10s. cloth. 

A PRACTICAL TREATISE on the ANALOGY 

between LEGAL and GENERAL COMPOSITION, intended 
as an Introduction to the drawing of Legal Instniments^ Public 
and Private. By S. H. Gael, Esq. Bajrrister at Law. 
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Farren's Forms of Original Bill. 

2s. ^d* boards. 

The COMMON FORxMS and RULES for Drawing 
an ORIGINAL BILL in CHANCERY, as directed by the 
New Orders of Court, and Reported Cases. Carefully collected 
by G. Farren, jun., Esq., Chancery Barrister. 

** The Work has been very carefully compiled, and displays the industry, re> 
search* and skill in arrangement, for which Mr. Farren isdistineraished "— I^^a/ 
OhservtT. 



Sewell's Sheriff and TJnder-Sheriff. 

8vo., 1/. 1 5. boards. 

A TREATISE on the LAW of SHERIFF, with 
Practical Forms and Precedents. By Richard Clarke 
Sewell, Esq., D.C.L., Barrister at Law, Fellow of Magdalen 
College, Oxford. 

The New Chancery Acts and Orders, 1852. 

12rao., 7s. 6d. clolh. *■ 

The CODE of CHANCERY PRACTICE. By 

T. Kennedy, a Solicitor of the Court. Vol. II. containing all 
the Orders from the year 1845 — Sir George Turner's Act — The 
Act for amending the Practice and Course of Proceeding in the 
Court of Chancery, with the Orders under it — The Acts for 
abolishing the Office of Master, and for Relief of the Suitors, 
with the New Orders, and a full Analysis of the Contents of the 
Volume, and explanatory Notes. 

Vol. I. of the above work, containing all the Orders from the year 
1814 to the 8th May, 1845, inclusive, may also be had, price 7&. 6<2. 
either with Vol. II. or separately; each Volume being perfect in 
itself. I'he further Orders will be added as soon as they are 
issued, with a complete Index to Vol. II. 

Butterworth's General Law Catalogue. 

12mo. Is. cloth, graiii Xo Purchasers, 

A GENERAL CATALOGUE of LAW BOOKS, 

including all the Reports ; intended as a Guide to Purchasers. 
By Messrs. Butterworth. ** Per ardua, Den favente.** 
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House of Lords Reports. 

REPORTS of CASES decided in the HOUSE of 
LORDS on Appeals and Writs of Error, Claims of Peerage 
and Divorces. By Charles Clark, Esq., of the Midme 
Temple, Barrister at Law. (By appointment of the House of 
Lords.) 

Vols. I. and IL, and Vol. III. Parts L, II. and I [I., containing 
Cases decided from February, 1847, to August, 1852. 

(These Reptrrts will be regularly continued.) 

The Common Bench Reports. 

CASES argued and determined in the COURT of 
COMMON PLEAS. Vol. X. Parts IV. &V. (By Manning, 
Granger and Scott.) 

( These Reports trt'Z/ in future be continued by Mr. Scott alone, 
under the direct autltority of the Court.) 

*^* In deference to the suggestion of professional friends the Reporter pur- 
poses to publish the Decisions upon the Common Law Procedure Act 
as speedily as possible after the ensuing Term. 

Dr. Bobinson's New Admiralty Eeports. 

REPORTS of CASES argued and determined in the 
HIGH COURT of ADMIRALTY, commencing with the 
Judgments of the Right Honourable Stephen Lushington, 
D.C.L. By William Robinson, D.C.L. Advocate. 

Vols. I. and II., and Vol. III. Parts I. and II. containiDg Cases 
decided from Michaelmas Term, 1833, to Trinity Vacation, 1850. 
4/. 7s. 6d. sewed. 

{These Reports ure in immediate continuation of Dr. Haooard's, 
and voill be regularly continued,) 



Cooper's Chancery Cajses and Dicta^ 

Published occationallff, in NumberSf 

CHANCERY CASES and DICTA, and NOTES 

from MSS., Ancient and Modem, with occasional Remarks; 
and Chancery Miscellanies. By Charles Purton Cooper, 
Esq., one of her Majesty's Counsel. 

Nos* I. to VII. are now published, price 6d, each, setoed. 
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PONBIiANQUB'S 

Eeports in the Commissioners* Courts of Bankmptcy. 

REPORTS of CASES adjudicated in the SEVE- 
HAL COURTS of the COMMISSIONERS in BANK- 
RUPTCY, under the Bankrupt Law Consolidation Act, 1849. 
By J. W. M. FoNBLANQUE, Esq., of the Middle Temple, Bar- 
rister at Law. 

" The original jurisdiction in Bankruptcy hsving, under the ' Bankrupt 
Law Consolidation Act,' been transferred firom the Courts of Chancery to 
those of the Commissioners in Bankruptcy, these Reports have been com- 
menced, as a CoUection of Decisions under that Statute. It is intended 
they shall consist of Selected Cases involving important points of Law and 
Practice. Each Number wiU contain a copious and thoroughly practicsd 
Index of Matters, and it is hoped the publication will prove a useful Com- 
panion to all Works on the Law and Practice in Bankruptcy." 

Vol. I., Parts I. II. and III. coDtaiDing Cases decided from 1849 
to 1852. 18s. 6<2. sewed. 

(Thae EeparU will be regularly continued,) «* 



Notes of Cases in the Eoclesiastical and Maritime 

Courts. 

This Work contains carefully digested Reports of all Cases of 
importance in the Arches Court of Canterbury, the High Court 
of Admiralty, the Prerogative Court of Canterbury, the Court of 
Peculiars of Canterbury, the Consistorial Courts of London and 
other Dioceses, the Court of Surrogates, the Dean and Chapter 
and Archidiaconal Courts, the Admiralty Court of the Cinque 
Ports, the Court of the Master of the Faculties, &c., together with 
the Decisions of the Judicial Committee of the Privy Council on 
Appeal from the Superior Courts of both Provinces, and from the 
Court of Admiralty. 

Now complete in Seven Volumes, including all the Cases decided in the 
several above-named Courts from Easter Term, 1841, to Trinity Term, 1850. 

(Any of the Volume* or Parts may he purchased separately.) 



|Mgg|* 




Snmnt talniEJ antf insititnUfi of SnglanTr; com^ 

prising Laws enacted under the Anglo-Saxon Kings from 
iEtlielbert to Cnut, with an English Translation of the Saxon ; 
the Laws called Edward the Confessor's ; the Laws of William 
the Conqueror, and those ascribed to Henry the First; also, 
Monumenta Ecclesiastica Anglicana, from the Seventh to the 
Tenth Century ; and the Ancient Latin Version of the Ang1o> 
Saxon Laws. With a compendious Glossary, &c. Folio, price 
21. ; or in 2 vols, royal 8vo. 1/. lOs. 

Snctent Eaiosl antK tnntitutti of Wales; ; comprt£(tits 

Laws supposed to be enacted by Howel the Good, modified by 
subsequent Regulations under the Native Princes prior to the 
Conquest by Edward the First; and Anomalous Laws, con- 
sisting principally of Institutions which by the Statute of 
Ruddlan were admitted to continue in Force : with an English 
Translation of the Welsh Text. To which are added a few 
Latin Transcripts, containing Digests of the Welsh Laws, 
principally of the Dimetian Code. With Indexes and Glos- 
sary. Folio, 21, 4s. ; or in 2 vols, royal 8vo. 11. I6s. 

(Dedicated, by permissioD, to the Queen's most Excellent Majesty.) 

jHonumenta ^i^tovica )Stttanntca, or jHaterialss Cor 

the History of Britain from the earliest period down to the 
Norman Conquest. Prepared and illustrated with notes by 
the late Henry Petrie, Esq., F.S.A., Keeper of the Records 
in the Tower of London, assisted by the Rev. John Sharps, 
B.A., Rector of Castle Eaton, Wilts. Finally completed for 
publication, and with an Introduction, by Thomas Duffus 
Hardy, Assistant Keeper of Records. (Printed by comtnand 
of Her Majesty.) Folio, Two Guineas. 

** Sir Robert Inglis remarked, that this work had been pronounced by one of 
our most competent collegiate authorities to be the finest work published in 
Enroll J"— Proceedings in Parliamentt March llth, 1850. 



9 ISeslcrtpttbe Catalogue oi i^ecortK Wiotki, pub^ 

lished under the Authority of the Commissioners upon the 
Public Records, now on Sale by Messrs. Butterworth, Pub- 
lishers to the Public Record Department. 8vo. 6d, sewed. 




Etber jMunerum ^ubltcorum ^tbennae, ab an. 1152, 

usque ad 1827: or the Establishments of Ireland from the 19tli 
of King Stephen to the 7th of George the 4th, during a period 
of 675 years. Being the Report of Rowley Lascelles, of the 
Middle Temple, Barrister at Law. Extracted from the Records 
and other Authorities, by Special Command, pursuant to an 
Address, An. 1810, of the Commons of the United Kingdom. 
Two vols. Folio, 21 2s. 

f^tiEftor^ of ti)e ^obernment (QWiM. i^niti of 

Materials for the History of Public Departments. Demy fol. lOs. 

Wi^z ^cU of ti)e parliament of Scotlantf. Vol. I. 

An. Dom. 1 124 — 1423. {Printed by command of Her Majesty,) 
Folio, 2/. 2s. 

Seta Somtnorum Conctltt. 
€i)e ^M of ti)e EortfiE; of Council in Cibil Causlesi. 

A.D. 1478—1495. Folio, 10s. 6J. 

Seta Sominorum SutKitorum. 
%\)t ^ti^ of ti)e SortKs; of Council i\\ €i\^i\ €m^t^. 

A.D. 1466—1494. Folio, 10s. Qd. 



State $apetig tyuring i^yz 3i^ziin of %enr^ tl^e £isi)ti). 

1518—1547. 11 vols. 4to. 5/. 15s. Qd, 

Vol. 1 contains The Domestic Correspondence. 
2 & 3 ,, Correspondence relating to Ireland. 
4&5 ,, Correspondence relating to Scotland. 
6 to 11 , , Correspondence between England and Foreign Courts. 

*»* Any of the above DivUions of the Work may be had, separately, at the 

price of \0*. 6d. per volume. 



(Dedicated, by permission, to Lord Langdale.) 

9 Catalooue of tf^z EortliE; Ci)ancellorig, keepers; of 

the Great Seal7 Masters of the Rolls, and principal Officers of 
the High Court of Chancery; with Notes and References to 
the Authorities. By Thomas Duffus Hardy, Assistant Keeper 
of Records. RoyaS 8vo. 20s. {Only 250 copies printed.) 
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PREPARING FOR PUBIiIGATXON. 

The LAW and PRACTICE of ELECTION COMMITTEES. 
By Samubl Wabken, Esq., F.R.S., one of her Majesty's Counsel. In 
royal 12nio. 

A TREATISE on the LAW and PRACTICE relating to 
LETTERS PATENT for INVENTIONS as altered and amended by 
Statutes 15 & 16 Vict. c. 83, and 12 & IS Vict. c. 109, with the New Rules of 
Practice in the Offices of Commissioners of Patents, and in the Petty Bag 
Office in Chancery, and all the Cases down to the time of publication. By 
John Paxton Nobm an, M. A., of the Inner Temple, Special Pleader. In 12mo. 

The SOLICITORS' COMPLETE TABLE of COSTS as 
allowed on TAXATION hi the COURT of CHANCERY, according to 
the New System, together with Charges in Conveyancing, and other Costs^ 
By Thomas Ksnnedt, Solicitor of the Court. 

STEPHEN'S COMMENTARIES.— Thu-d Edition. NEW 
COMMENTARIES on the LAWS of ENGLAND, in which are interwoven, 
under a new and original arrangement of the general subject, all such parts 
of the Work of Blackstone as are applicable to the present times ; together 
with full but compendious Expositions of the modem improvements of the 
Law up to the close of last Session; the original and adopted Materials being 
throughout the Work typographically distinguished from each other. By 
HsNBT John Stephen, Serjeant at Law. Thibd Edition, prepared for 
the press by James Stephen, Esq., of the MiddleTemple, Barrister at Law, 
and Professor of Law in King's College, London. In 4 vols. 8vo. 

CRABB'S CONVEYANCING.— Fourth Edition. A COM- 
PLETE SERIES of PRECEDENTS in CONVEYANCING, with Common 
and Commercial Forms, in Alphabetical Order, adapted to the present State 
of the Law and Practice of Conveyancing, with copious PrefiEu:es, Observa- 
tions and Notes on the several Deeds. To which are added, the latest Real 
Property Acts ; with Notes, and the Decisions thereon. By Osoeoe Cb.abb, 
Esq., Barrister at Law. The Foubth Edition, with very considerable Ad- 
ditions and Improvements, bringing the whole subject down to the date of 
publication, by James Tbaill Christie, Esq., of the MiddleTemple, Bar- 
rister at Law. In 2 vols, royal 8vo. 

The NEW LAW and PRACTICE in BANKRUPTCY 

under the Bankrupt Law Consolidation Act of 1849, with the Rules of 
Court, all the Decisions, and an Appendix of Statutes and Forms. By p. h. 
EoLiN, Esq., of the Middle Temple, Barrister at Law. In 12mo. 



'<. 




MESSRS. BUTTERWOBTH, 7, FLEBT STBBBT. 



19 



Pbefaring for Publication — continued. 

A SUPPLEMENT to the Fourth Edition of Mr. Serjeant 
SCRIVEN'S TREATISE on COPYHOLD, CUSTOMARY FREEHOLD 
and ANCIENT DEMESNE TENURE, containing all the late Cases on 
Copyholds fiipce Uie publication of the Work, together with the Statutes, 
Practical Notes, &c. By Hsnrt Stalmak, Esq., Barrister at Law (the 
Editor of '' Scriven on Copyholds.") In royal 8vo. 

JERWOOD'S DISSERTATION on the RIGHTS to the 
SEA SHORES and to the SOIL and BED of TIDAL HARBOURS and 
NAVIGABLE RIVERS. The Second Edition, corrected and enlarged. 
In 8yo. 

The PRACTICE of the COUNTY COURTS, with all the 
Cases decided up to the date of publication, all the Forms of Notices and 
other Proceedings required in Practice, and the New Scales of Costs pre- 
pared under the 15 & 16 Vict. c. 54; with an Introduction explanatory of the 
Jurisdiction of these Courts at Common Law, on Equity and Insolvency, 
and on the Arrest of Absconding Debtors. By Robert Malcolm Kerr, 
Barrister at Law, Editor of « The Absconding Debtors' Arrest Act, 1851," 
and of " The Common Law Procedure Act, 1852." 

The PRACTICE of the COMMON LAW COURTS, with 
Forms. By James Stephen, Esq., of the Middle Temple, Barrister at Law. 
In 8yo. 

•«* This Work, which has been in active preparation for a considerable period, 
and which will form a condensed but comprehensive Book of Practice for 
Students and Practitioners of the Common Law, will be published uni- 
formly with " Mr. Serjeant Stephen's New Commentaries," and " Stephen's 
Questions." 

HERTSLET'S Complete CoUection of COMMERCIAL 
TREATIES and CONVENTIONS, &c. between Great Britain and Foreign 
Powers. The Ninth Volume. 

SHELFORD'S LAW OF RAILWAYS. The Third Edition. 

HOUSE OF LORDS REPORTS. Vol. III. Part IV. 

The COMMON BENCH REPORTS. Vol. XI. Part I. 

*^^* In deference to the suggestion of professional friends the Reporter pur- 
poses to publish the Decisions upon the Common Law Procedure Act 
as speedily as possible after the ensuing Term. 

ROBINSON'S NEW ADMIRALTY REPORlfe, Vol. III. Part II. 

FONBLANQUE'S NEW REPORTS of CASES adjudicated in the 
Several COURTS of the COMMISSIONERS in BANKRUPTCY, under 
the Bankrupt Law Consolidation Act, 1849, Vol. I. Part IV. 

COOPER'S CHANCERY CASES and DICTA. No. VIII. 

The LAW MAGAZINE, or QUARTERLY REVIEW of 
JURISPRUDENCE, for February (No. 98, O.S., No. 34, N.S.) 
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OR 



aUARTERLY REVIEW OF JURISPETTDENCE. 



Bff the same Author^ 

THE COPYRIGHT REGISTRATION 



AND 



PROVISIONAL REGISTRATION OF DESIGNS, 



AND THE 



COPYRIGHT AND REGISTRATION OF SCULPTURE. 

London, 1851. 



1. cnaritable Bequests. 

2. The Law of Rating Literary In- 

stitutions. 

3. The Peculiarities of Maritime 

Liens. 

4. The Position of the Advocate. 

5. Marine Insurance. 

6. The Law of Tolls, and Exemp- 

tions to Dissenters. * 



7. 

8. 

9. 

10 
11, 
12, 
13. 



Mortgages by Executors under a 

Power or Trust for Sale in a Will. 
The Metropolitan and Provincial 

Law Society. 
On the Common Law Procedure 

Act. 

Notes of Leading Cases. 

Events of the Quarter. 

List of New Publications. 

Digest of Cases, &c. 



BuTTERWORTHS, Law BookscUers and Publishers, 7, Fleet Street^ 
By whom Subscribers* Names toill be received, and by all Booksellers. 

*»* A Subscription of 24»., if paid in advance to the Publishers,, will ensure 
the delivery of the Law Magazine on the day of publication, postaye 
free, in any part of the United Kingdom, for the space of One Year. 
(Communications for the Editors may be addressed, under cover, to the Publishers.) 



